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1. INTRODUCTION AND EXECUTIVE SUMMARY 


Arthur, a 69-year-old warehouse worker and grandfather of seven, started with a loan of $200 
from Advance America. The loan eventually increased to $300. Every payday, rather than 
defaulting or coming up short on bill money, Arthur went into the Advance America store and 
paid a fee of $52.50 so Advance America would not deposit his check for the full loan amount. 
Advance America flipped the loan over a hundred times, until his total interest paid was an 
estimated $5,000. The clerks knew him by name and often had his paperwork ready for him 
when he came in. 

Payday lenders have a name for consumers they see every payday: "26ers"—because they pay 
up every two weeks, 26 times a year. In Arthur's case, they saw him once a month rather than 
every two weeks, but only because his repayment came from his monthly Social Security check.^ 

John lived paycheck to paycheck. In December 2013, he took out a car title installment loan 
with Loan Max for $1,715, repairing 12 monthly payments of $391 each, totaling $2,969 (243% 
APR). John struggled to make the first two payments and was struggling to make the third. 

Two months later, in February 2014, he took out a $700 payday installment loan from Check N 
Go to stay current on his car title loan. The payday loan repaired 11 biweekly payments of $110 
each (247% APR). Of the first payment of $110, only $14 went toward the loan principal. John 
defaulted on that loan after one payment and was incurring substantial overdraft fees as the 
bank threatened to close his account. He has no hope of keeping up with his loan payments, 
much less escaping the debt trap. The extreme stress prevents him from sleeping, and he likely 
will deforced into bankruptcy.^ 


1.1. Introduction and Overview. 

The Consumer Financial Protection Bureau's (CFPB or the Bureau) proposed rule to address payday, 
vehicle title, and other certain high-cost installment loans marks the culmination of over four years of 
extensive information gathering and data analysis by the Bureau.^ We thank and commend the Bureau 
for this work, which has resulted in a robust record of evidence that strongly supports taking regulatory 
action to address unfair and abusive practices in this market. 

As the Bureau's proposal makes clear, the record supports a rule rooted in the fundamental principle 
that lenders should make a reasonable determination that a borrower has the ability to repay a loan 
before making it. But the record also supports a stronger rule in several critical respects; indeed, it 
provides ample evidence that stronger protections are necessary to prevent unfair and abusive 
practices. 


^ Loan documents and notes from conversation with borrower on file with CRL. 

^ Loan documents and notes from conversation with borrower on file with CRL. 

^ CFPB, Proposed Rule to Address Payday, Vehicle Title, and Certain Fligh-Cost Installment Loans, 81 Fed. Reg. 
47864 (July 22, 2016) ("Proposed Rule). 
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Our recommendations are informed by five principal evidence-based concerns. Together, these 
concerns form the lens through which we view each proposed provision. The Bureau shares these 
concerns, and yet we fear that they are not consistently assigned the weight they warrant. 

First, unaffordable payday and vehicle title loans severely harm the communities we represent. 

"Debt trap" has become a common way to describe these products, and appropriately so. Yet the 
label's prevalence must not desensitize us to the profound pain—financial, psychological, emotional— 
that a debt trap inflicts upon one stuck in its grip. This harm can pervade every aspect of a person's 
finances, every facet of a person's life. Often, the person's family members experience the harm, too. 
The debt trap, in the words of those who have been there, is a "living hell.'"^ 

Second, these markets are driven by unique and powerful misaligned incentives between the 
borrower and the lender. The Bureau's comprehensive presentation of its extensive findings leaves no 
doubt that payday and vehicle title lenders routinely disregard a borrower's ability to repay because 
the combination of the loan's high cost and the lender's ability to extract or coerce repayment 
establishes the incentive to make unaffordable loans. Because the Bureau cannot generally address 
cost and does not propose prohibiting the extraordinary leverage these lenders have, the rule will not 
fundamentally alter that perverse incentive. So the substantive restrictions must be strong enough to 
protect borrowers despite that incentive. 

Third, any visible sign of borrower distress is strong evidence that a loan is unaffordable, due to three 
circumstances combined: (1) the lender's ability to extract repayment; (2) the typical timing of the 
payment to coincide with the borrower's payday, ahead of the borrower's other obligations and 
expenses and when a borrower's funds are likely at their highest, and (3) the significant chance that the 
bank will pay the transaction, through overdraft, despite nonsufficient funds. Together, these mean 
that repayment does not mean affordability, and that a single sign of distress on a loan, like a bounced 
or late payment, is very often evidence of unaffordability. The Bureau recognizes these realities to 
varying degrees throughout the proposal, but several of its most critical proposed provisions are not 
fully consistent with them. 

Fourth, lenders are shifting both their short-term loan practices and their short-term loan borrowers 
to longer-term loans. Short-term borrowers are typically more financially distressed than today's 
longer-term borrowers. This shift means that tomorrow's longer-term loans carry even greater risk of 
harm than today's longer-term loans do, warranting more protective rules in that market than the 
Bureau has proposed. 

Fifth, as the Bureau also finds, payday and vehicle title lenders have proven themselves, time and 
again, shrewd evaders of law and regulation.^ The only rational expectation is that these lenders will 
aim to respond to this rule no differently, and indeed there is already evidence to support this 
expectation. Thus, the proposal must do more to anticipate and prevent predictable evasions. Lenders 
may object to the complexity of the rule. But attention to detail and to possible evasions is necessary 


See, e.g., Williams, Diane S. "Getting Out of the Debt: Part 2 of a series." Public Employee Press, District 
Council 37. (Quoting a payday loan borrower who asked not to be identified.) 

http://www.dc37.net/news/pep/3 2012/420 payday loan.html . Additional examples on file with CRL. 

® An exception is a fee-inclusive interest rate limit of around 36%, which lenders have not been able to evade, but 
which the Bureau lacks the statutory authority to establish. 
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to provide clarity as to what is expected and what is not permitted in an industry that cannot be 
expected to comply with the spirit of the rule. 

Finally, many states do not permit high-cost payday or vehicle title loans at all, enforcing 
comprehensive state interest rate limits. The Bureau recognizes in its proposal that these interest rate 
limits, which the Bureau lacks the authority to establish, provide stronger protections than the 
protections provided by the proposed rule. The Bureau must take great care to avoid putting those 
strong state laws at risk, even as it seeks to curb abusive and unfair practices in states with little or no 
protection in place. 

With this backdrop, we highlight our highest-priority recommendations, with more detail provided in 
the remainder of this executive summary: 

• Broader coverage of these high-risk loans, without exclusions or exceptions that lenders will 
game. All high-cost loans with leveraged payment mechanisms or other security that coerces 
repayment should be included. An ability-to-repay determination should be required for all 
covered loans. Exceptions such as those for credit cards and student loans should be 
eliminated or narrowed. 

• A meaningful ability-to-repay standard that measures a borrower's actual ability to repay the 
loan without reborrowing while meeting other expenses. Lender discretion must be reduced. 
Loans longer than six months must have an especially robust cushion for income and expense 
volatility. Any lender with portfolio-wide defaults over 10% should be more highly scrutinized, 
and high rates of delinquencies or reborrowing should not be tolerated even if they are similar 
to those of other high-cost lenders. 

• Effective restrictions to prevent flipping of short- or longer-term loans and perpetuation of 
debt traps. Borrowers need at least 60 days to recover from the impact of a balloon payment, 
not just 30. All "short"-term loans should be limited to 90 days of indebtedness per year. Each 
advance on a short-term open-end loan should be treated as a new loan. For longer-term 
loans, much stronger rules are needed to prevent strings of unaffordable refinancings. A 
presumption of inability to repay should apply to refinancings before the consumer has made 
substantial progress in repaying the existing loan (i.e., 75% of principal) and if, in the previous 
90 days, the borrower was late, had a failed payment transfer, expressed inability to pay any 
key expense, if the lender's payment authorization was revoked, or if the credit report shows 
new delinquencies since the prior loan. Exceptions to the presumption of inability to repay 
should be removed for loans with smaller payments and for loans with a lower APR, unless the 
total dollars due on all new payments is lower than the remaining payments on the original 
loan. 

• Stronger protections against the collateral consequences of unaffordable loans. Payment 
authorization should be revoked after a single failed transfer. If the requirement of two 
consecutive failures is retained, failures in two consecutive months should trigger the 
revocation, regardless of intervening payments collected, as should any three failures in any 
12-month period. 

• More support to protect consumers from illegal loans. The CFPB should provide that making 
or collecting a loan that exceeds state usury rates is an unfair, deceptive and abusive practice. 
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A payment authorization taken for an iiiegai ioan shouid be viewed as unauthorized under 
Reguiation E, and any attempt to coiiect such a payment shouid be deemed an abusive debt 
coiiection practice. 

1.2. Summary of Recommendations. 

1.2.1. The Scope of the Rule is Appropriately Broad But Should Be Broader (Section 4). 

The scope of the rule is essential to its success. Payday lenders have proven themselves adept at 
evading the scope of rules designed to cover them. The proposed scope is strong in that it applies to 
high-cost payday and car title loans regardless of how large they are or how long their stated term is, 
and it applies regardless of a lender's status as a government-insured depository institution or a tribe. 
But in other respects, the scope of the rule is significantly narrower than the evidence suggests it 
should be, and we urge the Bureau to broaden it accordingly. We make the following 
recommendations: 

• The scope appropriately applies regardless of loan term, size, or issuer. 

• Vehicle title loan coverage should not depend on whether the title is a "condition" of the loan. 

• All high-cost loans with leveraged payment mechanisms or vehicle titles should be included. 
Lenders will game a rule limiting coverage to mechanisms obtained within 72-hours. 
Alternatively, the rules should apply to any lender that has obtained a leveraged payment 
mechanism from at least 25% of its borrowers. 

• The 36% fee-inclusive APR must include all ancillary products, and regardless of when their cost 
is incurred. 

• The term "leveraged payment mechanism" should be defined more broadly: 

o Payroll deduction loans should be included whether the payroll deduction is 
"voluntary" or not. 

o Loans where the lender retains the right to garnish wages should be covered, 
o We agree that coverage should not be limited to repayment tied to payday. 

• Certain proposed exclusions from scope should be eliminated or narrowed to prevent 
foreseeable evasion: 

o The exclusion for credit cards should be eliminated or narrowed to lower-cost 
mainstream credit cards, consistent with the MLA approach, 
o The exclusion for pawn loans should be narrowed. 

o The exclusion for overdraft lines of credit should be eliminated or narrowed, 
o The exclusion for student loans should be eliminated. 

• High-cost loans secured by personal property should be covered, consistent with the long¬ 
standing FTC Credit Practices Rule. 

• In addition, any high-cost loan should carry an ability-to-repay requirement. 

1.2.2. The Ability-to-Repay Determination Requirements Must Be Significantly 
Strengthened (Section 6). 

The Bureau has proposed (with some exceptions) that lenders be required to make a "reasonable 
determination" of the borrower's ability-to-repay before making a covered loan based on the 
borrower's income and expenses. We strongly support this residual income approach as most 
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appropriate for the typically lower-income, financially distressed borrower. But we fear that the details 
of the test leave substantial risk of unreasonable ability-to-repay determinations passing as reasonable. 

We evaluate the proposed ability-to-repay test in light of three key factors, among others: (1) virtually 
every loan covered by this rule is a high-risk loan with extraordinary potential to inflict substantial harm 
on consumers; (2) lenders lack the incentive to determine ability-to-repay in light of a borrower's other 
obligations and expenses, given that their super-lien position and high costs will persist under the rule; 
and (3) many covered lenders have always relentlessly trapped borrowers in unaffordable debt and 
evaded laws designed to stop them from doing so. 

Put another way, the evidence strongly supports that the rule should approach lenders' interest in 
making genuinely affordable loans, which allow borrowers to meet other obligations and expenses, 
with great caution. Covered lenders cannot be given the discretion or flexibility that might be 
appropriate in other regulations. 

Belatedly, we expect that lenders will routinely manipulate any provision permitting reliance on 
borrower self-certification or borrower statements in their efforts to make unaffordable loans. So we 
oppose, under any circumstances, permitting borrower certifications or statements to result in 
projections of higher income, or lower obligations or expenses, than reliable third-party evidence 
supports. With that context, our recommendations follow. 

We strongly support the requirement that income and major financial obligations be verified using 
verification evidence. Departures from verification evidence that result in higher income or lower 
obligations should not be permitted except, in very rare circumstances, with other reliable third-party 
evidence—not consumer statements. Major financial obligations should generally include payments 
due on delinquent debt that appears on the credit report or registered information system (RIS) unless 
there has been no activity for at least 365 days. Claims that a consumer has only partial responsibility 
for Joint obligations, other than for rental housing, should be permitted only with verification 
evidence. 

With respect to rental housing: 

• Rental housing should generally be required to be verified using verification evidence. In 
the limited circumstances when verification evidence is not available, the greater of a 
reliable locality-based proxy or borrower statement should be used. 

• To assume shared housing, lenders must obtain verification evidence or other reliable 
third- party evidence of the shared arrangement. In addition, supervision guardrails should 
be established to protect against an unreasonable volume of shared housing in a lender's 
portfolio. 

• At the very least, on any loan where there is a presumption of inability to repay, and on a 
second refinance of a longer-term loan, verification evidence of rental housing should be 
required in every case. Shared housing in these scenarios should be the greater of that 
indicated by reliable third-party evidence or a reliable locality-based estimate. 

Basic living expenses should not be defined narrowly and unrealistically as only those that are deemed 
strictly "necessary," a term lenders will exploit. Instead, basic living expenses should include all 
"typical expenses" based on income, location, and household size. The examples of "reasonable 
methods" for projecting basic living expenses should be strengthened: 
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• With respect to a statistical survey approach, use of a well-researched government survey 
is the preferable approach. 

• Analysis of checking account activity should be included more explicitly as a "reasonable 
method" and encouraged. 

• Projections based on statistical data other than government data or based on "other 
reliable methods" should be subject to heightened scrutiny. The method must actually 
predict expenses, not just collection success. 

The examples of "unreasonable methods" of predicting basic living expenses must be strengthened. 
They must not: 

• set the bar too low; 

• suggest that a flat percentage of income approach is appropriate no matter how low the 
family's income or how large the household; or 

• provide that the reasonableness of an expense projection can be determined by comparing 
loan performance to that of similar lenders making loans to similarly situated consumers. 

More specificity should be added on the requirement to consider information known to the lender, 
including a duty to consider: 

• Information on the credit report and registered information system (RIS) reflecting 
delinquencies or defaults on covered loans, other forms of credit or debt obligations, or 
basic living expenses within the past year. 

• A pattern of reborrowing is information known to the lender that should require 
consideration. 

Short-term open-end loans are virtually always evasion products and should be regulated as such. 

Each advance on a short-term open-end loan should be treated as a new loan subject to its own ability- 
to-repay determination. 

In addition, all high-cost loans should carry an ability-to-repay requirement. 

1.2.3. Reasonable Ability-to-Repay Determinations Require Objectively Low Defaults, 
Delinquencies and Reborrowing (Section 7). 

We strongly support the Bureau's emphasis that a reasonable ability-to-repay determination must be 
evaluated not only by looking at the lender's front-end determination but also by looking at back-end 
performance metrics for the lender's portfolio. As the Bureau notes, the aim of this rule is not just 
"procedural" requirements but success at achieving ability to repay. 

The rule should require that lenders design their products, policies, and practices so that the vast 
majority of a lender's borrowers actually, in practice, are able to repay their loans while meeting other 
expenses without reborrowing. The elements of "while meeting other expenses" and "without 
reborrowing" should be incorporated more explicitly in the rule. 

The success of an ability-to-repay determination should be measured objectively, not relative to the 
performance of other high-cost lenders. It should also be assessed using a number of metrics that 
indicate high numbers of struggling borrowers. 
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First, the CFPB should scrutinize closely any lender that has default rates above a threshold rate; we 
recommend 10%. The standard should be 5% or even lower for auto title loans and payroll deduction 
loans, which have extraordinarily little incentive to determine ability-to-repay and inflict especially 
severe harm upon default. 

Second, if a lender's default rates exceed those levels—and even if they do not—the CFPB should 
consider a variety of factors to assess whether the lender is failing to make reasonable determinations 
of ability-to-repay. These factors include: 

• rates of late payments and delinquencies; 

• failed payments; 

• reborrowing; 

• loans requiring large payments relative to income, and 

• the extent to which the lender achieves repayment only due to aggressive debt collection 
practices. 

Both the level of unaffordable loans and the harm from those loans, should be factors in assessing 
whether the lender is engaging in unfair, deceptive or abusive practices. Flarm includes the cost of 
unaffordable loans that consumers are burdened with and also the impact of particular debt collection 
practices. 


1.2.4. Proposed Anti-Flipping Requirements Could Still Permit Harmful Long-Term 
Indebtedness in Short-Term Loans (Section 8). 

The proposed rule would permit lenders to continue putting borrowers into a more than ten "short¬ 
term" loans in a 12-month period, without ever triggering a presumption of inability to repay. That is a 
red flag about the weaknesses of the proposal. This is largely due to two significant shortcomings 
addressing repeat lending: (1) the lack of a limit on the cumulative days of annual indebtedness; and 
(2) the use of only 30 days as the relevant time period to determine what constitutes a 
renewal/reborrowing/refinance after a short or balloon-payment loan. 

All short-term loans should be limited to 90 days' indebtedness and six loans in a 12-month period. 

The rule recognizes that an upfront ability-to-repay determination is not sufficient to ensure that 
borrowers do not get stuck in unaffordable loans; thus, it establishes the presumptions framework as 
well as a hard cooling-off period after three consecutive loans. While we support this approach 
generally, payday and vehicle title lenders' rich history of debt trap lending and of evading efforts to 
stop it warrant a fixed outside limit. A 90-day limit has longstanding precedent in FDIC guidelines. A 
limit of six loans has precedent in the FDIC and OCC's bank payday lending guidance as well as in some 
state laws. This is a necessary and well-founded protection, with more evidence in favor of including it 
than excluding it. 

Loan sequences should encompass loans made within 60 days of a prior loan, not 30. With a 30-day 
time period, the Bureau aims to capture a typical expense cycle. But as the evidence we present 
shows, payday and vehicle title borrowers are likely to have expense cycles significantly longer than 30 
days and to need longer than 30 days to recover from the impact of a short or balloon-payment loan. 
Thus, a 30-day period puts them at significant risk of receiving unaffordable loans on a repeat basis. 
While most reborrowing today happens in less than 30 days, that is only because it is permitted under 
today's rules. If the presumption of unaffordability expires after 30 days, lenders will encourage 
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reborrowing at the 31+ day mark, consistent with how they have historically treated cooling-off periods 
at the state level. 

We strongly support loan flipping rules not only for short-term loans but also for longer-term balloon 
payment loans. But the definition of balloon payment should include any payment more than 10% 
greater than any other payment, instead of 200% greater. We expect this provision as drafted will be 
evaded. This definition is rooted in mortgage precedent, but state consumer installment laws are the 
more appropriate precedent, and they support a far broader definition. 

In addition, to guard against short-term loan flipping: 

• The exception from a presumption of unaffordability for a loan with smaller payments should 
be eliminated. 

• The duty to consider the impact of "outstanding loans" should be expanded to trigger a 
presumption of unaffordability for defaults in the past 365 days (not 180), and lenders should 
be prohibited from making a loan if their own loan to the borrower is in default (i.e., +120 days 
delinquent). 

• The presumption of unaffordability should be rebuttable only with verification evidence. 

• The prohibition after consecutive loans should (1) apply after the second consecutive loan, 
rather than the third; (2) be extended from 30 to 90 days; and (3) apply to any combination of 
balloon-payment loans whether short-term or longer-term. 

• The prohibition after a short-term exemption loan should be extended to 60 days. 

• The proposed bridge loan requirements should include all non-covered loans and should reset, 
rather than toll, the presumption period. 

• The rule must close a large loophole that permits flipping through a short-term open-end line 
of credit. Any advance that must be substantially repaid in full within 45 days should be 
treated as a new loan subject to short-term closed-end flipping rules. 

1.2.5. An Exemption from Ability-to-Repay for Any Covered Short-term Loans Will Permit 
Substantial Harm (Section 9). 

We categorically oppose the exemption from an ability-to-repay requirement for certain short-term 
loans. There is ample precedent for finding that lending without regard to ability-to-repay is abusive 
and unfair. Yet we are aware of no precedent for exemptions from that standard similar to those the 
Bureau has proposed, particularly with respect to short-term loans. 

If a loan has a cost of $15 per $100, the exemption would permit three consecutive bi-weekly payments 
averaging $217 each; at a price $25 per $100, the payments would average $250. All the data on short¬ 
term payday loans of which we are aware strongly suggest that these payments will typically be 
unaffordable. These data include several studies and analyses, including the Bureau's online payments 
study, finding that relatively smaller payments are often unaffordable for payday borrowers. 

In addition, the Bureau's offered justification for this exemption is unpersuasive in light of other 
findings central to the rule as a whole. For example, the Bureau generally shows clear appreciation for 
the difficulty significant payments in short order may pose. It also acknowledges the harm caused by 
even a relatively short series of short-term loans. 
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Moreover, the suggestion that, even without an ability-to-repay requirement, lenders will have 
incentive to screen out borrowers without the ability-to-repay is unconvincing. So long as lenders can 
collect on payday, borrowers' true ability to repay is not of interest to high-cost lenders. 

We support that this exemption has not been provided for vehicle title loans, while noting that the 
most logical conclusion drawn from the Bureau's rationale for why it has excluded vehicle title loans 
from the exemption is that there should be no exemption for any loans at all. 

The following elements of the exemption make it particularly harmful: 

• The first loan in a series as high as $500; 

• A loan sequence/reborrowing construct that permits excessive unaffordable lending: 

o Permitting six $500 loans in 12 months if lenders game the insufficient 30-day reset 
period. A stepdown on every loan within 12 months would be most appropriate, 
o The insufficient 30-day period between a covered (short- or longer-term) balloon loan 
with an ability-to-repay requirement and a short-term exemption loan; 
o Permitting two series of three consecutive unaffordable loans is particularly 
unwarranted. 

o A limit of six loans and 90 days is too high, particularly considering it permits additional 
short-term covered loans outside the exemption. 

• The lack of an income verification requirement encourages lax lending and will prevent the 
Bureau from having supervisory data it should have to analyze lending under the exemption. 

1.2.6. Longer-Term Loans Warrant Enhanced Underwriting (Section 10). 

High-cost longer-term loans pose particularly high risk of harm to consumers, including particularly high 
risk of inability to repay. Longer-term loans are not only longer by definition; they are likely to be even 
longer than the sequences of short-term loans. Longer-term loans are also likely to be much larger. 

The larger size combined with the longer term make the costs and potential harm much higher. The 
longer term also increases the risks of both default and collateral harms. 

In some ways, the Bureau clearly recognizes these risks, but we fear that in others the proposal does 
not sufficiently account for them. Particularly concerning are the Bureau's statements that payday 
lenders can simply move borrowers into longer-term high-cost loans (as permitted by state law) with 
smaller, purportedly more affordable payments. These statements risk understating the difficulty 
many borrowers will have sustaining payments—even smaller ones—over time. Stronger substantive 
provisions must more fully recognize that challenge. 

Lenders are already shifting to longer-term loans and are pushing for state legislative authorizations for 
longer-term high-cost loans. In addition, we discuss that evidence suggests that tomorrow's longer- 
term market will look more like the short-term market than it does today. Short-term covered loan 
borrowers are even more distressed than longer-term borrowers, and they are the longer-term 
borrowers of tomorrow. 

The harm of longer-term loans must be addressed both with an appropriate ability-to-repay 
determination and, as addressed in the following section, adequate protections against refinancings 
that mask inability to repay. Our recommendations on the ability-to-repay determination are discussed 
below; we discuss refinancings in the following section. 
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We strongly support requiring a cushion to account for the significant income and expense volatility 
that should be expected over the course of a longer-term loan. But we urge the following to make the 
requirement more meaningful: 

• Provide that the "term of the loan" for determining a cushion includes the actual loan term 
and the anticipated period by which refinancings will extend the original term. 

• Require lenders to consider not only volatility experienced by similarly situated consumers, 
but also other clear indicators of volatility for the particular borrower, including a credit 
report showing delinquencies within the past year. 

• Prohibit a cushion of zero and require consideration of seasonal fluctuations. 

• For loans longer than six months: 

o Require a cushion based on a lookback the length of the loan term, 
o In the alternative, require an additional income cushion of at least 25%, a common 
measure of income volatility. 

• When verifying income and major financial obligations, require a lookback the length of the 
loan term. 

• Longer-term balloon loans should be required to be underwritten for 60 days following the 
last payment, not 30 days. 

• For open-end lines of credit: 

o Require a new determination before increasing a line of credit, and also after 180 
days, as proposed. 

o Require lenders to assume that an indefinite line of credit will be repaid in full 
within 180 days, as proposed. 

o View certain new advances as a refinancing (discussed below). 

1.2.7. Restrictions on Refinancing Longer-Term Loans Are Far Too Weak (Section 11). 

The debt trap caused by unaffordable longer-term loans gets deeper and longer yet when loans are 
refinanced. Yet the proposed rule's approach to refinancings of longer-term loans is one of the 
weakest parts of the proposal. Without strengthening, it is likely to permit serial refinancings of these 
loans that compound and mask the borrower's inability to afford the loan. Weak treatment of 
refinancings also seriously undermines the rule that lenders must ensure that borrowers have enough 
residual income to cover basic expenses, and to weather non-catastrophic income dips and expense 
shocks over the course of the loan, without reborrowing. 

Proposed section 1041.10 imposes a presumption on inability to repay in certain reborrowing scenarios 
and sets the standards for rebutting that presumption. Making a new longer-term loan is prohibited 
within 30 days of a short-term exemption loan, a provision we strongly support. 

The standards in this section are critical to the success of the rule and to compliance with a meaningful 
ability-to-repay standard. Even if a loan is required to be underwritten based on the highest payment, 
weaknesses and uncertainties in the ability-to-repay standard may result in unaffordable loans. 
Refinancing of longer-term loans can mask inability to repay and cause consumer harm just as it can for 
short-term loans. Consequently, we support the additional protections set forth in this section. 

In general, the presumptions for new loans made within 30 days of an underwritten balloon-payment 
loan are appropriate. Flowever, the presumption period should run 60 days to better capture a typical 


10 



expense cycle for financially distressed borrowers and to better enable consumers to recover from a 
balloon payment. A 60-day period is especially critical when a lender is moving a consumer from a 
balloon-payment loan to a longer-term loan, where there are fewer limits on bait-and-switch to long¬ 
term debt. In addition, we strongly oppose the proposed exemption that would permit a new loan 
immediately following a balloon loan, without a presumption, if the new loan has substantially smaller 
payments, unless it also has lower total dollar costs. That will encourage weak underwriting of 
balloon loans and bait-and-switch tactics to move consumers from shorter balloon loans to longer high- 
cost installment loans. 

For non-balloon loans, the refinancing rules need much more substantial strengthening. The scope of 
the provision should be broadened to apply: 

• When the previous loan was repaid early (in the prior 30 days), even if it is no longer 
"outstanding." Otherwise lenders will evade the rules by having borrowers pay off their old 
loans first and then immediately reborrow, the same or next day. 

• To new lenders, not just the same lender, when indicia of unaffordability are detectable. If the 
consumer is delinquent on the prior loan, has had recent bounced payments, or has said she 
cannot afford the prior loan, the identity of the new lender should not affect whether a 
presumption of unaffordability should apply. 

• To longer-term exemption lenders under § 1041.12 refinancing their own unaffordable loan. 
These loans may be quite large with large fees, and lenders may have an incentive to push 
refinancing to stay within the 5% default rate limit necessary to qualify for the exemption. 

Lenders should be prohibited from refinancing their own delinquent loans, even after 180 days. 

Otherwise, they can use the debt collection process to push new loans and obtain a new payment 
authorization. 

A broader range of circumstances should trigger the presumption of inability to repay: 

• Lenders should be required to look for indicia of unaffordability in the prior 90 days, not 
merely 30. The leveraged payment mechanism will disguise unaffordability in many months, 
and a recent history of bounced or delinquent payments shows a struggling consumer. 

• A loan that is even one day late in the past 30 days, or more than seven days late in the past 
90 days. Lenders may contact borrowers and push refinancing before day eight to disguise 
inability to repay. 

• A failed payment transfer (including failed payroll deductions). A bounced payment is a strong 
sign of unaffordability. 

• Payments not initiated due to nonsufficient funds. With new technologies or by taking bank 
account login information, lenders may learn the consumer does not have enough money to 
make a payment even if the payment does not bounce. 

• Revocation of payment authorizations, unless the consumer has since made an on-time 
payment. The revocation may be triggered by payment failures, and consumers also revoke 
payment authorizations when they cannot afford the payment. 

• An expression of inability to meet major financial obligations or basic living expenses, not just 
the loan payment. Money is fungible, and the ability to repay standard applies to all 
obligations and expenses, not just the loan payment. 

• Reborrowing before making substantial progress in repaying the loan (i.e., repaying 75% of 
principal), not merely receiving a small amount of cash-out. Enforcement of and compliance 
with a true ability-to-repay without reborrowing test is undermined when borrowers need 
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more cash early in the loan term. Lenders are able to exploit that need and to extend the debt 
trap. A cash-out standard also pushes larger loans, a phenomenon that can already be seen in 
the CFPB's data. 

• New delinquencies on the credit report. If new negative information shows that the consumer 
has not been able to make payments on major financial obligations or basic living expenses 
since the outstanding loan was taken out, that is powerful evidence of inability to repay. 

When indicia of unaffordability are present, there should be no exception to the presumption for: 

• Loans with smaller payments. Smaller payments on the new loan do not change the 
unaffordability of the previous loan, and permitting lenders to refinance their own 
unaffordable loans will encourage bait and switch. 

• Loans with a lower APR, unless the total dollar amount of new payments is lower than those 
remaining. Bigger and longer loans frequently have lower APRs than shorter loans, but if a 
consumer cannot afford a 300% loan, that does not make a 150% loan affordable. 

The term "improvement in financial capacity" should be defined to mean only an improvement in net 
income or major financial obligations as defined in the ability-to-repay rules. That appears to be the 
CFPB's intention, but the rule is not clear. 

Lenders should not be permitted to use any type of non-covered loan as a bridge loan. Permitting 
any loan to bridge the 30-day cooling off or presumption period will undermine it. Lenders could use 
balloon loans with no payment mechanism or loans secured by a mobile phone and rely on aggressive 
debt collection to bring borrowers back. Bridge loans should also completely restart, not Just toll, the 
30-day period. 

Only one refinancing should be permitted. There should be a prohibition on a second refinancing. 
Where permitted, refinancing, particularly early in the loan term, should be an occasional exception to 
a standard of ability to repay without reborrowing, not a routine pattern of loan flipping that 
compounds costs extends the debt trap of unaffordable loans secured by leveraged payment 
mechanisms or vehicle titles. 

Open-end credit needs more protection: 

• Increases in credit lines should be viewed as a refinancing subject to the presumption of 
inability to repay after a balloon payment or if indicia of unaffordability are present. An 
increased credit line is just like a new loan. 

• In addition, new advances on an existing credit line should also be viewed as refinancings and 
be subject to the presumption (and a potential freeze on the credit line), if indicia are present 
showing that the credit line is proving unaffordable. Especially, but not only, during the 
periodic review of ability-to-repay, delinquencies, bounced payments, and other indicators of 
distress show unaffordability that should result in the credit line being frozen until and unless 
the consumer's financial capacity improves. 

• Advances that are repayable in 45 days or less should be treated as closed-end short-term 
loans. 

The CFPB should review portfolio-wide refinancing rates. Fligh rates of refinancing should be evidence 
that the lender's underwriting standards are inadequate. The CFPB should also track data on the 
number of loans that meet the indicia of unaffordability but gain an exemption from it or overcome the 


12 



presumption. This is especially critical if the rule retains exceptions for loans with smaller payments or 
lower APRS. 


1.2.8. Exemption from Ability-to-Repay for Longer-Term Loans Is Vulnerable to 
Exploitation (Section 12). 

The proposal provides two exemptions from ability-to-repay for longer-term loans. One tracks the 
National Credit Union Administration's Payday Alternative Loans (PAL) program and exempts loans not 
exceeding annual interest of 28% and a $20 application fee, up to six times annually (the PAL 
exemption). The other exempts loans with an APR of 36% or less, fee-inclusive with the exception of an 
origination fee that can be $50 or a reasonable portion of the lender's origination costs, made up to 
four times annually per lender, so long as the portfolio-wide default rate does not exceed 5% (the 
Section 12 exemption). 

As proposed, the longer-term exemption loans pose risk of inflicting substantial harm for three primary 
reasons: 

First, any exemption from an ability-to-repay requirement is inconsistent with and undermines the 
central principle underlying the rule. That principle matters not only for this rule, but for the 
significance of the ability-to-repay principle in every credit-related context, in every regulatory sphere, 
going forward. We understand that these exemptions were designed with the intent of excluding 
products currently issued by credit unions and community banks that have not been a cause for great 
concern of consumer harm. But the exemptions will be available to all lenders and will be vulnerable to 
exploitation. The Bureau should apply the ability-to-repay principle to every covered loan. 

Second, any exemption must not sanction unreasonably high origination fees, lest the risk of 
substantial harm is too great. The $50 fee sanctioned on each loan in the Section 12 exemption, 
permitted four times annually, is too high and is not adequately supported by the data the Bureau 
presents. Moreover, this fee has no clear upper bound, which could result in very costly loans, 
particularly small ones. A high upfront fee encourages lenders to flip borrowers from one early 
refinance to another, adding to the risk of the substantial harm. Sanctioning a large origination fee also 
bolsters lenders' efforts to introduce those fees into state law, without even the limits the Bureau 
imposed. If this exemption is retained, the rule should limit the fee to 10% of the credit extended up 
to a maximum of $30 and limit the fee to one per year. To discourage loan flipping, it should also 
require a pro rata refund of origination fees for early refinancings. 

Third, the rule must be carefully designed to ensure that lenders do not use longer-term exemption 
loans as bridge loans to evade the provisions aimed at preventing flipping for both short- and longer- 
term loans. As designed, the rule does not prevent lenders from putting borrowers directly into 
exemption loans following an unaffordable balloon loan or any longer-term loan repaid early. This has 
the effect of (1) masking the unaffordability of the prior loan by tiding the borrower over until the 
lender can put the borrower back into a non-exempted covered loan; and (2) ultimately permitting the 
lender to keep the borrower in unaffordable debt indefinitely, without ever triggering a presumption of 
inability to repay. Thus, the rule should prohibit longer-term exemption loans from being used as 
bridge loans that have the effect of masking unaffordable loans made by the same lender. 

In addition, we urge that vehicle title loans not be eligible for these exemptions. 
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Finally, we support the Bureau's decision not to include an exemption based solely on a 5% payment- 
to-income ratio as originally included in the preliminary SBREFA outline. There is little reason to 
presume that a $100 monthly loan payment will be affordable for a typical, already financially 
distressed borrower earning $24,000 per year. Indeed, the Bureau's more recent data found that 
default rates on high-cost installment loans, even at payment-to-income ratios not exceeding 5%, 
reached 28-40%. Flowever, payment size does matter, and we urge the Bureau to closely scrutinize the 
affordability of loans with large payment-to-income ratios. 

1.2.9. Payment Protections Are Warranted and Should Be Stronger (Section 13). 

Given the abusive and unfair practices rampant in the payments space for payday and vehicle title 
loans, we strongly support a failed payment trigger that requires a lender to obtain a new payment 
authorization. 

However, based in part on the Bureau's own recently published online payments data, we urge that 
the trigger requiring reauthorization be one failed payment rather two. The Bureau's study found 
that after one payment attempt failed, only 30% of second attempts succeeded—meaning 70% of 
second attempts failed. The Bureau also found that 36% of borrowers who experienced a bounced 
payment had their checking account closed. 

If the rule retains its limit of two consecutive failed payments rather than one, additional protections 
are needed: 

• View failed payments in two consecutive months as consecutive failures, even if the lender 
was able collect re-initiated payments, fees, or biweekly payments that do not coincide with 
rent in between. 

• An additional trigger of three cumulative failed payments, whether consecutive or not, over a 
rolling twelve months. 

• After two consecutive failures and then a third after a new payment authorization, a fourth 
attempt should not be permitted. This is especially important after a refinancing. 

We support the proposals for notice of upcoming payment transfers and of consumer rights after 
payment authorization is revoked. We further urge that consumers be informed of a clear right to 
revoke authorization; that multiple payment channels not be permitted; and that lenders be required 
to comply with applicable payment network rules. 

1.2.10. The Information Furnishing Requirements to Registered Information Systems Are 
Essential to the Rule As a Whole (Sections 14 and 15). 

The requirement to report to registered information systems (RIS) is critical to enable compliance with 
provisions addressing loan flipping restrictions. The reporting will also provide data on a borrower's 
loan performance (like delinquencies, defaults, and collections activity) on covered loans that lenders 
should be required to consider in making a reasonable ability-to-repay determination. 

We support requiring lenders to report covered loan information to every registered information 
system. To facilitate the utility of the data across lenders and help ensure accuracy, we urge that CFPB 
require specific consumer identifying information with strict matching criteria. 


14 



We generally support the information the proposal requires lenders to report but urge that it be 
expanded. The feasibility of including more information is supported by more detailed requirements 
for existing state databases. 

We strongly support the need for the function the registered information systems (RISs) serve in the 
proposed rule, and if the Bureau does not take on that function itself, we support the RIS approach. 

But in the interest of best protecting consumers, we urge the CFPB to consider taking on this role itself 
(via a contractor), much as the 14 states with covered loan databases have done. 

With respect to RISs, compliance with the Fair Credit Reporting Act is essential. The Bureau should 
mandate the development and use of a standardized data reporting format. 

We strongly urge the Bureau to prohibit use of RIS information for marketing (including prescreened 
"offers" of credit) and non-credit uses such as employment and insurance. Otherwise, the creation of 
these new RISs could harm consumers and make them prey to debt settlement and credit repair scams. 

1.2.11. Record Retention and Reporting Requirements to the Bureau Should Be Enhanced 
(Section 16). 

We support both the proposed compliance program and record retention requirements. But we urge 
requiring lenders to retain records longer than 36 months when needed to substantiate RIS/CRA 
reporting. 

We also urge the Bureau to require lenders to retain additional data and to report it to the Bureau and 
State enforcement agencies, in order bolster enforcement of the rules and the ability to detect 
evasions. Particularly critical is reporting on the percentage of a lender's portfolio that: 

• Departs from clear verification evidence; 

• Has a presumption of inability to repay, relies on an exception to that presumption, or rebuts 
it; 

• Has various metrics of loan performance, including delinquencies, defaults and other 
indicators that consumers are struggling; 

• Results in debt collection or debt sales. 

We provide a list of examples of aggregate data that will aid in enforcement of the rule. 

We further urge that the Bureau create a public, searchable database with key information (such as 
default and reborrowing rates) by state and by lender and publish an annual report, including state- 
level data, based on the data lenders have reported. 

1.2.12. The Prohibition Against Evasion Must Be Stronger (Section 17). 

We strongly support a general anti-evasion provision, and indeed the history of evasion in these 
markets demands a strong one. We support a provision along the lines of what the proposal includes, 
but we urge that the Bureau do the following: 

• Address any clearly foreseeable evasions within the substantive provisions of the rule itself. 

• Eliminate the "intent" element of the evasion prong that risks gutting it. 
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• Modify the existing examples in the Commentary to support a stronger interpretation of the 
anti-evasion provision. 

• Include additional examples of evasion. 

1.2.13. The Proposed Severability Provision Is Important and Appropriate (Section 18). 

We strongly support the rule's proposed severability provision: "The provisions of this rule are 
separate and severable from one another. If any provision is stayed or determined to be invalid, it is 
the Bureau's intention that the remaining provisions shall continue to be in effect." 

The proposed rule is critical to protect consumers from harm. Should certain provisions be stayed or 
ruled invalid, there are others that would still provide substantial needed protection to consumers. 

1.2.14. The Benefits of the Proposed Rule Far Outweigh Its Costs (Dodd-Frank Act Section 
1022(b)(2) Analysis) (Section 19). 

The Bureau's cost/benefit analysis required under Dodd-Frank § 1022(b)(2) thoroughly demonstrates 
that the benefits of the proposed rule far outweigh the costs. The Bureau solicits comment on its 
preliminary analysis, and we offer some observations, noted here and discussed further below. 

First, in connection with the Bureau's duty to consider the impact on access to credit, access is most 
appropriately construed broadly. Flouseholds with lower credit scores are served by a range of credit 
products. High-cost loans drive out lower-cost ones from responsible lenders. Unaffordable payday 
and vehicle title loans generate their own demand for reborrowing rather than meeting consumers' 
credit needs. The 90 million Americans living in states without payday lending deal also with cash 
shortfalls without unaffordable payday loans and the harms they cause. 

Second, the proposed underwriting requirements, with our proposed recommendations, are not too 
costly to be feasible. Fintech companies are eager to develop solutions that will streamline 
compliance. 

Finally, some statements the Bureau makes in the cost/benefit analysis expose vulnerabilities in the 
rule and reinforce the need to strengthen it. 

1.2.15. The Rule Should Make Clear that Offering or Collecting a Loan in Violation of State 
Law Is an Unfair, Deceptive, and Abusive Practice (Section 20). 

A substantial number of states have strong laws in place to protect their residents from the harm of 
unaffordable payday and vehicle title loans, including usury limits. These states can and do enforce 
their laws with actions that have resulted in millions of dollars of debt relief and restitution. But 
payday lenders exploit loopholes in state laws or simply disregard state laws altogether. 

The Bureau explicitly recognizes in the proposal that state usury limits are more protective of 
consumers than the Bureau's proposed rule. While the Bureau does not have authority to enact a 
usury cap, it has authority to prevent lenders from violating stronger state level protections and making 
illegal loans. 
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Even in states that do not have strong laws, licensing requirements generally apply to non-depository 
lenders and other limits may apply. Unlicensed loans are unlawful and may be void or uncollectible 
under state law. 

The CFPB should protect consumers from illegal loans and strengthen the enforceability of state laws 
by declaring in this rule that offering, collecting, making, or facilitating loans that violate state usury, 
licensing or other consumer protection laws is an unfair, deceptive, and abusive act or practice. 
Collecting of such loans is also an abusive debt collection practice and a violation of the Electronic Fund 
Transfer Act if collected via electronic fund transfer. 

1.2.16. Effective Date (Section 21). 

The Bureau has proposed an effective date for the rule of, generally, 15 months after publication of the 
final rule in the Federal Register. We appreciate that the Bureau aims to balance providing consumers 
with needed protection while giving covered persons adequate time to comply with the rule. 

We urge the Bureau to shorten this effective date to 12 months, in light of the urgent need for 
protection from the abusive and unfair practices the rule addresses. One year is a reasonable period of 
time within which to expect lenders to be compliant. 

We thank the Bureau for its consideration of these recommendations, which we discuss in more detail 
throughout these comments. With incorporation of the suggestions we offer, this rule should be 
expected to significantly curtail the significant harm caused by making high-cost loans with coercive 
repayment devices without a reasonable determination of the borrower's ability-to-repay. This rule is 
a critical part of the Bureau's congressionally assigned mission to prevent unfair and abusive practices 
and to prevent evasions. 

2. BACKGROUND 

Congress established the CFPB with the intent that the Bureau would identify and prevent unfair, 
deceptive, and abusive practices, and that it would design rules to prevent evasion of those efforts. 

The Bureau has proposed this rule to prevent practices that the evidence supports are "unfair" and 
"abusive," as those standards are defined by Congress. A key element of that evidence is substantial 
harm to consumers, which the Bureau appropriately finds present in both the short-term and longer- 
term payday and vehicle title markets. (Throughout these comments, unless otherwise specified, we 
use "payday" and "vehicle title" loans to refer to those loans regardless of their length—i.e., including 
both the short- and longer-term variety.) In this section, we discuss that harm; its impact on particular 
communities; the growing recognition of that harm in public policy; the importance of addressing that 
harm in the longer-term loan market; and payday and vehicle title lenders' history of evasion, 
warranting a rule carefully crafted to prevent evasions. (We address the specific prongs of the 
unfairness and abusive tests separately, in section 5 below.) 

2.1. Payday and Vehicle Title Lenders Disregard a Borrower's Ability to Repay, Evidenced by 
Extraordinarily High Rates of Repeat Loans, Defaults, and Overdraft/NSF Activity. 

In earlier comments, we might have begun with several pages explaining that payday and vehicle title 
lenders disregard borrowers' ability to repay, as evidenced by high rates of repeat loans, defaults, and 
overdraft/non-sufficient funds activity. But that is less necessary here, as the Bureau's compilation of 
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existing evidence, and the addition of its own extensive research, establish the most robust record to 
date demonstrating this pervasive practice.® 

Instead we present a summary table of data based on the Bureau's findings as presented throughout 
the proposed rule. We note that in every case, the Bureau cites to broadly consistent findings from 
third-party research. 

Summary Data Demonstrating Lending Without Regard to Ability-to-Repay 


Repeat loans: 

Short-term Payday 

Short-term 
Vehicle Title 

Longer-term 

Payday 

Longer-term 
Vehicle Title 

-% of loans reborrowed 
within 30 days 

82%2 

85%® 

37%® 

20%“ 

-Avg loan sequence length 

>50% are 10 loans; 
14% are 20+ loansU 

56% are 4+ loans; 
23% are 10+ 
loansi^ 



Default rates, loan 
sequence (proxy for per 
borrower) 

20%i3 

33%!'' 

38%i® 

31%“ 

Repossession, loan 
sequence (proxy for per 
borrower) 

n/a 

20%i2 

n/a 

11%“ 


The Bureau cites to similar findings by others for each data point above: repeat short-term payday 
loans;^® repeat short-term vehicle title loans;^° high refinancing rates for longer-term payday loans;^^ 


® We include as Appendix C to these comments an index and summary of the research that CRL, CFA, and NCLC 
have conducted on payday and vehicle title lending and their impact on consumers. 

CFPB, Supplemental Findings on Payday, Payday Installment, and Vehicle Title Loans, and Deposit Advance 
Products (2016), at 103, ("Supplemental Findings"). 

^ CFPB, Single-Payment Vehicle Title Lending (2015), at 10. 

® Supplemental Findings at 15 (35% for storefront, 22% for online). 

“ Supplemental Findings at 15. 

CFPB White Paper, Payday Loans and Deposit Advance Products (2013), at 22 (showing the total number of 
transactions per borrower over 12 months) ("CFB White Paper). 

CFPB Single-Payment Vehicle Title Lending at 7. 

81 Fed. Reg. 47930 (using 30-day definition of loan sequence, with 69% of these defaults occur in loan 
sequences where the borrower has reborrowed at least once). 

CFPB Single-Payment Vehicle Title Lending at 23. 

Supplemental Data at 22 (55% for online; 34% for storefront). On a per-loan basis, the default rate is 24%. 
Supplemental Data at 22. On a per-loan basis, the default rate is 22%. 

CFPB Single-Payment Vehicle Title Lending at 23. 

Supplemental Data at 22.11% at both the loan and sequence level; 35% of all defaults at both loan and 
sequence level resulted in repossession. 

81 Fed. Reg. 47926. 

81 Fed. Reg. 47926. 

2181 Fed. Reg. 47886. 
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high refinancing rates for longer-term vehicle title loans;^^ loan sequence default rates for each type of 
loan;^^ and repossession rates. 

2.2. Unaffordable Payday and Vehicle Title Loans Cause Substantial Harm. 

Unaffordable payday and vehicle title loans cause substantial harm. The Bureau identifies and 
describes this harm at length.The Bureau finds that making payday and vehicle title loans without 
ability-to-repay causes or is likely to cause "a substantial number of consumers a high degree of harm, 
and a large number of consumers ... a lower but still meaningful degree of harm."^® 

We walk through the prongs of the abusive and unfair standards at section 5 below. But we discuss 
harm briefly here, applying the Bureau's categorization of harms: (1) harms from long sequences of 
loans, (2) harms stemming from delinquency and default, and (3) collateral harms from making 
unaffordable payments. In addition, at Appendix A to our comments, over 100 borrower experiences 
with payday or vehicle title loans are documented. Each is coded according to the categories of harm 
the loan has caused. In many cases, a single loan or loan sequence causes harms in more than one 
category. 


2.2.1. Long-term indebtedness in high-cost loans. 

The Bureau recognizes the harm of long-term indebtedness in high-cost loans, even when those loan 
sequences do not result in default. It cites the harm of "exceedingly long loan sequences,"^^ as well as 
those that are relatively shorter,^* and particularly when there is not substantial reduction of principal 
despite paying high costs over an extended period of time. 

These harms occur with short-term loans, where long loan sequences are the norm. Consumers are 
stuck in a debt trap, paying fee after fee with no meaningful reduction in principal. Because borrowers 
cannot typically afford to repay the principal, the alternative to paying the fee would be default. 

These harms also occur with longer-term loans. Indeed, longer-term loans, as discussed at sections 
10.2 and 10.3, can create their own debt traps that can be larger and longer than those caused by 
short-term loans. Repeated refinances, particularly without reduction of principal, are also a sign that 
the loan is unaffordable. 


“81 Fed. Reg. 47888. 

81 Fed. Reg. 47930 (short-term payday), 81 Fed. Reg. 47990 (longer-term payday), 81 Fed. Reg. 47991 (short¬ 
term and longer-term vehicle title). 

“81 Fed. Reg. 57991. 

Proposed Rule, particularly Market Concerns sections and the Bureau's application of the abusive and unfair 
practices standards. 

As the Bureau notes, longstanding precedent provides that substantial injury may consist of a small amount of 
harm to a large number of individuals or a larger amount of harm to a smaller number of individuals; in this case, 
both are present. See section 5.5 of our comments. 81 Fed. Reg. 47936. 

“ 81 Fed. Reg. 47936. 

“Id. 

“ 81 Fed. Reg. 47974. 
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These harms take the form of virtually inescapable debt that drains significant funds from every 
paycheck and hundreds or thousands of dollars over time, as well as the psychological distress of being 
trapped in debt with a coercive repayment device for a sustained period of time. 

2.2.2. Delinquency and default. 

The Bureau also recognizes the harm stemming from delinquency and default. With short-term loans, 
default often occurs when the borrower is no longer able to sustain even rollover fees—far smaller 
than the principal amount. On a longer-term loan, default can occur when the payment becomes so 
unmanageable that it cannot be sustained. Default also occurs after payments start bouncing even 
despite bank overdraft programs that typically cover unaffordable payments in exchange for a high fee. 

Direct harms from delinquency and default include (1) lender fees for bounced and late payments; (2) 
bank fees for bounced payments; (3) loss of one's checking account; (4) aggressive debt collection 
tactics; and (5) for vehicle title loans, repossession of one's car. As discussed in the next section, there 
are also a number of indirect harms. 

The Bureau has quantified bank fees triggered when funds were insufficient on longer-term loans, as 
well as subsequent lost bank accounts. It found that about half of borrowers paid a nonsufficient funds 
(NSF) or overdraft fee.^° These borrowers paid an average of $185 in such fees, while 10% paid at least 
$432.^^ It further found that 36% of borrowers with a bounced payday payment later had their 
checking accounts closed involuntarily by the bank.^^ The Bureau notes that other borrowers close 
their accounts themselves as it seems the only way to stop the payday lender's collection attempts. 

CRL's 2015 published study of checking account activity supports the Bureau's findings. One-third of 
borrowers experienced at least one incident in which their account was overdrawn on the same day 
that the payday lender withdrew a payment,^'^ even though the payment itself did not bounce. For 
these borrowers, their banks honored the payday lender's debit, but the bank charged an overdraft fee 
for that payment and/or other debits paid during the day. We term these overdrafts "invisible 
defaults" because, from the payday lender's perspective, they are a successful payment, even while 
they signal distress for the borrower. The study further found that nearly half of payday borrowers 
incurred an overdraft or NSF fee in the two weeks after a payday loan transaction, and 64% paid 
overdraft or NSF fees at some point. 

The Bureau also finds that covered loan borrowers are likely to be subject to debt collection efforts. 
Indeed, more than 10% of all collection-related complaints the Bureau receives relate to payday loans. 
Aggressive debt collection, as the Bureau notes, can jeopardize employment and future earnings and 
inflict psychological distress and anxiety for borrowers who are already financially distressed.^^ 


CFPB, Online Payday Loan Payments (April 2016). 

Id. 

32 Id. 

33 81 Fed. Reg. at 47990. 

3'* Susanna Montezemolo & Sarah Wolff, Payday Mayday: Visible and Invisible Payday Lending Defaults, Center for 
Responsible Lending (2015), http://www.responsiblelending.org/research-publication/pavdav-mavdav-visible- 
and. 

33 81 Fed. Reg. at 47991. 
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Often, the collection activities payday lenders engage in are illegal. Recent CFPB enforcement actions 
illustrate the abusive debt collection practices of many payday and vehicle title lenders. The Bureau 
found that ACE Cash Express engaged in harassing phone calls, including calling the borrower's 
employee or relatives; false threats to sue or criminally prosecute overdue borrowers to pressure 
them into additional, unaffordable loans; false threats of physical harm; and false threats to charge 
extra fees and report consumers to credit reporting agencies if borrowers failed to repay their loans.^® 
The Bureau found that EZCORP unlawfully visited delinquent borrowers at their homes and workplaces; 
illegally contacted third parties, such as supervisors, references, and landlords, about borrowers' debts; 
called borrowers at their workplaces despite being told to stop calling; threatened borrowers with legal 
action despite having no intention to take that legal action; and lied to consumers that they could not 
stop collection calls.^^ The Bureau found that vehicle title lender TMX Finance LLC illegally exposed 
information about consumer debts to co-workers, neighbors, and family members, and made illegal in- 
person debt collection visits despite knowing that visitors were not allowed at the consumer's 
workplace.^^ 

In addition to aggressive and often abusive debt collection, of course vehicle title borrowers lose their 
cars at astounding rates (the Bureau's data show 1 in 5). The Bureau appropriately describes the harm 
from losing one's car as "dire," noting that it "not only leads to the loss of a valuable asset but can also 
disrupt consumers' lives and put at risk their ability to remain employed."^® 

Appendix A includes examples of borrowers who have experienced these harms. 

2.2.3. Collateral harms from making unaffordable payments. 

The consequences of sustained unaffordable payments on payday and car title loans are sweeping. The 
Bureau acknowledges but notes that it is "unable to quantify" the extent to which a leveraged payment 
mechanism causes collateral injury, in terms of the borrower's ability to meet other obligations or basic 
living expenses.'*® Indeed, to the extent the collateral harms do not lend themselves to ready 
quantification, it is in large part because they are so far-reaching. They are cascading, spiraling harms. 
Unaffordable payments, made nonetheless because of a coercive payment device or car title, can lead 
to overdraft fees or late bill payments. Those can lead to additional overdraft and late fees, and 
perhaps a penalty rate on a credit card balance, which will likely lead to a reduced credit score. Late 
rent payments can lead to eviction. And these harms are just from a loan that is repaid. 


In the Matter of ACE Cash Express, Inc., Consent Order 2014-CFPB-0008 (July 10, 

2014), http://files.consumerfinance.gOv/f/201407 cfpb consent-order ace-cash-express.pdf . 

In the Matter of EZCORP, Inc., Consent Order 2015-CFPB-0031 (Dec. 16, 2015), 
http://files.consumerfinance.gOv/f/201512 cfpb ezcorp-inc-consent-order.pdf. 

In the Matter of TMX Finance LLC, Consent Order, 2016-CFPB-0022 (Sept. 26, 

2016), http://files.consumerfinance.gOv/f/documents/092016 cfpb TitleMaxConsentOrder.pdf . In addition to 
these examples, we note that CFPB sued Cash Call for collecting loans that were made in violation of state law, 
which were thus void under state law; see section 20 below for our recommendation that the Bureau declare it a 
UDAAP to collect a loan that violates state law. 

81 Fed. Reg. at 47930 (citing two surveys finding that 15% of borrowers said they would have no way to get to 
work or school if they lost their vehicle, and a survey finding that more than 35% of borrowers were pledging the 
only vehicle in the household). 

'*°81 Fed. Reg. at 47995. 
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Nonetheless, there are numerous studies that have measured the impact of payday loans and provide 
insight into the effects that these loans have on borrower's broader finances. These include increased 
difficulty paying mortgages, rent, and utility bills,'^^ delinquency on child support payments,'^^ 
delinquency on credit card debt,'*^ delaying medical care,'^'* loss of checking accounts,'*^ and 
bankruptcy.'^® 

We emphasize the importance not only of all quantifiable evidence of harm, but also of the qualitative 
evidence the Bureau already has through the complaints database and other borrower accounts, and 
the additional qualitative evidence it will collect from public comments. This evidence speaks strongly 
to the extent to which unaffordable payments cause collateral harm, on both short-term and longer- 
term loans, and should be given great weight. 

2.3. Payday and Vehicle Title Loans Cause Particular Harm to Financially Vulnerable 
Communities. 

Payday and vehicle title loans typically prey upon those with few resources struggling to make ends 
meet. As discussed in the proposal, median incomes for these borrowers are in the $25,000-$30,000 
range, while closer to $35,000 for online borrowers. Median credit scores are deep subprime or 
subprime, ranging from 525 to 580.^^^ 

These loans have a particularly harsh impact on communities of color and older Americans, as 
discussed below. 


2.3.1. Payday and vehicle title lending disproportionately harm communities of color. 

Payday and vehicle title loans cause particular harm to communities of color, which several of the 
undersigned groups represent. Lenders heavily market to these communities and leave them even 
more disproportionately underserved by the financial mainstream. 


B. Melzer, The Real Costs of Credit Access: Evidence from the Payday Lending Market, (2011), Oxford University 
Press, available at http://bit.lv/10M01tZ. 

B. Melzer, Spillovers from Costly Credit (2010), available at http://bit.lv/10FsYmE . 

Agarwal, S., Skiba, P. M., & Tobacman, J., Payday loans and credit cards: New liquidity and credit scoring 
puzzles? NBER Working Paper (2009), available at http://bit.lv/RtDsXx . 

Melzer, 2011. 

Research has shown that payday lending is linked with increased rates of involuntary bank account closures, 
which makes routine financial transactions more expensive and risky. See D. Campbell, A.S. Jerez, & P. Tufano, 
Bouncing Out of the Banking System: An empirical analysis of involuntary bank account closures, Harvard Business 
School (2011), available at http://papers.ssrn.com/sol3/papers.cfm7abstract id=1335873 . 

One study found that payday borrowers nearly doubled their chances of filing for bankruptcy compared with 
households of similar financial status who were denied a payday loan. P.M. Skiba & J. Tobacman, Do Payday 
Loans Cause Bankruptcy? (2008) SSRN working paper, available at http://bit.lv/UhdRNJ . 

As the Bureau notes, nonprime 101 has found median VantageScore 3.0 scores of 525 for online borrowers and 
532 for storefront borrowers. 81 Fed. Reg. 47921. Nonprime 101 has also found a median score of 580 for online 
installment borrowers. NonprimelOl Report 8. Can Storefront Payday Borrowers Become Installment Loan 
Borrowers? (Dec. 2015), https://www.nonprimel01.eom/wp-content/uploads/2015/12/Report-8-Can-Storefront- 
Pavdav-Borrowers-Become-lnstallment-Loan-Borrowers-Web-61.pdf . 
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Research has repeatedly found that payday lenders concentrate in communities of color.^^ Payday 
lenders in California were found 2.4 times more concentrated in African American and Latino 
communities, even after controlling for income and a variety of other factors Payday lenders in 
Florida were also more concentrated in majority black and Latino communities, even after controlling 
for income, as shown in the following chart. 

Florida Payday Store Concentrations By Race and Income, Combined:^° 


Low-Minority and Upper-Income 
Neighborhoods 

High-Minority and Upper-Income 
Neighborhoods 


Low-Minority and Low-Income 
Neighborhoods 

High-Minority and Low-Income 
Neighborhoods 



0.0 2.0 4.0 6.0 8.0 10.0 12.0 

Payday Stores per 100k People 

In light of this concentration, it is unsurprising that a disproportionate share of payday borrowers come 
from communities of color, even after controlling for income.This disparity is even more significant 


Delvin Davis, Keith Ernst, Uriah King, and Wei Li. Race Matters: The Concentration of Payday Lenders in African- 
American Communities in North Carolina. Center for Responsible Lending (March 2005) available at 
http://www.responsiblelending.org/north-carolina/nc-pavdav/research-analvsis/racematters/rr006- 
Race Matters Payday in NC-0305.pdf (finding that, even when controlling for a variety of other factors, African- 
American neighborhoods had three times as many payday lending stores per capita as white neighborhoods in 
North Carolina in 2005); Assaf Oron. Easy Prey: Evidence for Race and Military Related Targeting in the 
Distribution of Payday Loan Branches in Washington State, Department of Statistics, University of Washington 
(March 2006) (concluding based on a study of Washington State payday lenders that "payday businesses do 
intentionally target localities with a high percentage of African Americans."). 

® Wei Li, Leslie Parrish, Keith Ernst, and Delvin Davis, Predatory Profiling: The Role of Race and Ethnicity in the 
Location of Payday Lenders in California, Center for Responsible Lending (March 26, 2009), available at: 
http://www.responsiblelending.org/pavdav-lending/research-analvsis/predatorv-profiling.pdf . 

“ Replicated from Brandon Coleman and Delvin Davis, Perfect Storm: Payday Lenders Harm Florida Consumers 
Despite State Law, Center for Responsible Lending (March 2016), at 7, Chart 2. The analysis is based on payday 
loan locations provided by the Florida Office of Financial Regulation, as of January 2016, reflecting more than 
1,100 stores. Two payday lenders—Amscot and Advance America—own nearly 500 of these stores. By 
comparison, Starbucks has 642 Florida locations. 

The Pew Charitable Trusts, Safe Small-Dollar Loans Research Project, Payday Lending in America: Who Borrows, 
Where They Borrow, and Why at 9 (July 2012) (finding that, after controlling for other characteristics including 
income, payday loan usage was 105% higher for African Americans than for other races/ethnicities). Other 
studies that do not control for income also show disproportionalities. Amanda Logan and Christian E. Weller, EZ 
Payday Loans: Who Borrows From Payday Lenders? An Analysis of Newly Available Data, Center for American 
Progress (March 2009), summary of findings at page 1 (finding, based on the FRB's Survey of Consumer Finances 
conducted in 2007 and released in 2009 payday borrowers are more likely to be minorities); California 
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since African Americans and Latinos are much less likely to have checking accounts than whites;^^ since 
a checking account is typically required to get a payday loan, one might expect the concentration of 
payday lenders to be lower than in white neighborhoods. 

Communities of color have historically been disproportionately detached from the traditional banking 
system, a disparity that persists today. About 21 percent of African American and 18 percent of Latino 
households are unbanked, compared to 4 percent of white households.And payday and vehicle title 
loans, with their high association with lost bank accounts,^"* drive borrowers out of the banking system 
and exacerbate this disparity. 

Payday and vehicle title lenders have promoted their products as providing access to credit in 
communities that have few other options. But in reality, these predatory products strip borrowers of 
assets, leaving them worse off, while stifling the development of responsible products—a double- 
edged sword. Permitting their unfair and abusive practices unfettered entrenches a two-tier financial 
system. One group of consumers has access to the mainstream financial system, while another is 
further marginalized, relegated to predatory lenders pushing debt traps, reinforcing a history of 
financial exploitation.®^ 

2.3.2. Older Americans are particularly attractive to high-cost lenders and especially 
vulnerable to the harms the loans cause. 

Older Americans are particularly attractive to payday and vehicle lenders and especially vulnerable to 
the harm the loans cause. Older Americans show greater signs of financial hardship than other age 


Department of Corporations, Payday Loan Study (updated June 2008), available at 

http://www.dbo.ca.gov/Licensees/Pavdav Lenders/Archives/pdfs/PDLStudv07.pdf (finding that, although thev 
represent about one-third of the overall state population, over half of California pavdav borrowers are African 
American and Latino); Skiba and Tobacman, Do Pavdav Loans Cause Bankruptcv?, supra (anaivsis of a database of 
a large Texas-based pavdav lender finding that African Americans (who make up approximatelv 11 percent of the 
total adult population) made up 43 percent of pavdav borrowers and Latinos (who make up approximatelv 29 
percent of the total adult population) made up 34 percent of pavdav borrowers). 

2013 FDIC National Survev of Unbanked and Underbanked Households, available at 
https://www.economicinclusion.gov/survevs/2013household/banking-status-findings/ . 

Id. Seventeen percent of American Indian/Alaskan households and 6% of Hawaiian/Pacific Islander households 
are unbanked. 

CFPB Online Pavdav Loan Pavments at 23. 

®® For further on our concerns about the harm pavdav and vehicle title loans cause communities of color, and the 
efforts we have long made to stop that harm, see the sampling of references cited here: 
http://stopthedebttrap.org/wp-content/uploads/2014/ll/PavDav-loans.7-2016.pdf ; 

http://stopthedebttrap.org/wp-content/uploads/2014/ll/PavDav-loans.7-2016.pdf ; 
http://www.civilrights.org/press/2014/pavdav-lending-resolution.html?referrer=https://www.google.com/ ; 

http://publications.nclr.org/bitstream/handle/123456789/1595/stop payday predators.pdf?sequence=l&isAllo 

wed=v : http://blog.nclr.org/2014/04/03/avoiding-debt-cvcle-problems-pavdav-loans/ : 

http://lulac.org/news/pr/dont-get-caught-in-a-debt-trap/ ; 

http://lulac.org/assets/pdfs/10 Financial Literacy Payday loan case.pdf, http://stopthedebttrap.org/wp- 
content/uploads/2015/08/naacp letter obama payday 15december2014.pdf, http://stopthedebttrap.org/wp- 
content/uploads/2015/08/lcchr resolution payday deposit advance lending 12dec2015.pdf ; 

http://ourfinancialsecuritv.org/2011/04/hilarv-shelton-cfpb-testimonv/ ; 

http://www.responsiblelending.org/pavdav-lending/policv-legislation/states/Letter-JBond Rendell-012306.pdf ; 

http://archives.financialservices.house.gOv/media/pdf/012804hs.pdf . 
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groups and are often less able to recover from financial distress. Coupled with recent dramatic 
declines in the value of their largest assets—homes and retirement assets—many older Americans also 
struggle with limited incomes. Nearly half of all older Americans are considered economically insecure, 
living on $29,425 per year or less.^® Forty-seven percent of seniors depend on Social Security for 90% 
or more of their income.^^ Senior women in particular face diminished incomes because of lower 
lifetime earnings and Social Security and pension benefits. Not only are these incomes limited, but 
they are also fixed, meaning seniors are particularly unlikely to be able to address financial shortfalls by 
working extra hours or otherwise earning extra income. 

Facing these financial hardships, older Americans are particularly vulnerable to payday and vehicle title 
lenders' claims of quick cash. And they are particularly attractive to lenders because Social Security 
benefits provide a steady source of repayment. As one payday lender described federal benefits 
recipients: 

"These people always get paid, rain or shine ... [They] will always have money, every 30 
days."—former manager of payday loan stores^® 

As another put it: 

"[Borrowers receiving Sociai Security or disabiiity] payments wouid come in for a smaii ioan and 
write a check to the company dated the 3rd of the month, when their government checks wouid 
arrive. All the Advance America employees were repaired to come in early on that day, so we 
could guickly cash their checks and wipe out their checking accounts."—former Advance 
America employee^® 

Indeed, an analysis by one researcher found that payday lender storefronts cluster around 
government-subsidized housing for seniors and the disabled in a number of states across the country.®® 

It is unsurprising, then, that significant numbers of older Americans become trapped in payday loans. 
Moreover, recent trends show that older Americans comprise a growing share of payday borrowers. 
The share of payday borrowers in Florida age 65 and older more than doubled over the past decade- 
increasing from 3.4% of borrowers in 2005 to 8.6% in 2015 (a 152.9% increase), while the share of 


National Council on Aging, age 60+, 25 million out of 53 million, https://www.ncoa.org/news/resources-for- 
reporters/get-the-facts/economic-security-facts/ . 

=^ld. 

Ellen E. Schultz and Theo Francis, Fligh-Interest Lenders Tap Elderly, Disabled, Wall Street Journal (Feb. 12, 
2008), available at http://online.wsi.eom/article/SB120277630957260703.html [Wall Street Journal, 2008]. 

Bailed-Out Banks Finance Predatory Payday Lenders, Center for Media and Democracy (Sept 16, 2010) 
(reporting from a GRO-MO action, September 16, St. Louis, MO, and quoting a former Advance America 
employee who remained anonymous because he was reportedly forced to sign a confidentiality agreement upon 
leaving the firm), available at http://www.prwatch.org/node/9456 . 

Wall Street Journal, 2008. An analysis of data from the U.S. Department of Flousing and Urban Development 
showed that many payday lenders are clustered around government-subsidized housing for seniors and the 
disabled. The research was done by Steven Graves, a geographer at California State University at Northridge, at 
The Wall Street Journal's request. 
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Florida's overall population comprised of that age group grew by only 9.7%.®^ Borrowers 65 and older 
were the fastest growing age group of borrowers over this period.®^ In California, nearly a third of 
borrowers are age 52 and over;®® the portion of borrowers age 62 and over grew steadily from 12.8% in 
2013, to 13.2% in 2014, to 13.9% in 2015.®'‘ The senior program manager at a community organization 
that aids lower-income people in Nevada recently stated: "I see about 80 to 100 seniors per week .... 
at least half have taken out a payday loan." ®® Many go on to default and become victim to harassing 
phone calls.®® 

CRL's research on bank payday loans found that over one-quarter of bank payday borrowers were 
Social Security recipients, making these borrowers 2.2 times as likely to have had a bank payday loan as 
bank customers as a whole.®^ The CFPB also found that a significant share of payday borrowers—nearly 
one in four—reported some form of public assistance or other benefits or retirement funds as an 
income source.®® 

In loan data the Bureau analyzed, 58% of payday borrowers with loans due monthly were recipients of 
government benefits.®® The Bureau notes that such borrowers are particularly financially vulnerable, 
concentrated at the lower end of the income range.^° And the debt trap for these borrowers appears 
to be particularly deep. The Bureau found that monthly borrowers have more repeat loans than those 
paid more frequently: approximately 20% of such borrowers averaged at least one loan per pay period 
over the course of a year,^® and over 40% of all monthly loans were in sequences that persisted for the 
rest of the year studied.^® 


Florida's senior population increased from 16.6% of the population in 2005 to 18.2% of the population in 2014. 
American Fact Finder, United States Census Bureau, available at 
http://factfinder.census.gov/faces/nav/isf/pages/index.xhtml . 

Perfect Storm, CRL at 8. 

In 2015, the figure was 31.1%. California Department of Business Oversight, "Summary Report: California 
Deferred Deposit Transaction Law-Annual Report and Industry Survey" (2014-2016). 
http://www.dbo.ca.gov/Licensees/Pavdav Lenders/Publications.asp . 

®"ld. 

®® Michael Lyle, Seniors often pay hefty price for relying on payday loans, Las Vegas Review Journal, Sept. 1, 2016 
(quoting Don Miller, seniors program manager for FlopeLink, 178 Westminster Way, which provides assistance 
and resources to low-income people and families in the Las Vegas area), available at 
http://www.reviewiournal.com/view/seniors-often-pav-heftv-price-relving-pavdav-loans . 

®®ld. 

CRL, 2013; analysis on file with CRL. These findings, based on 2011 checking account data, are consistent with 
our analysis of 2010 data, which found that nearly one-quarter of all bank payday borrowers were Social Security 
recipients, who were 2.6 times as likely to have a bank payday loan as bank customers as a whole. R. Borne, J. 
Frank, P. Smith, and E. Schloemer, Big Bank Payday Loans: High interest loans through checking accounts keep 
customers in long-term debt (2011), Center for Responsible Lending, available at 
http://www.responsiblelending.org/pavdav-lending/research-analvsis/big-bank-pavdav-loans.pdf. 

CFPB White Paper at 18. 

81 Fed. Reg. at 47981 (citing CFPB Data Point). 

81 Fed. Reg. at 47981. The Bureau notes that nearly 90% of borrowers receiving public benefits reported 
annual incomes of less than $20,000, whereas less than 30% of employed borrowers reported annual incomes of 
less than $20,000. 

Id (citing Supplemental Findings at 121). 

Id (citing Supplemental Findings at 131). 
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Payday loans to seniors are particularly troubling because lenders routinely seize Social Security funds 
that are protected from creditors in other contexts. Congress has long sought to protect Social Security 
funds and other public benefits intended for necessities from the unilateral reach of creditors.The 
Social Security Act prohibits collection of Social Security benefits through assignment, garnishment, or 
other legal process. The policy underlying this legal protection is to ensure the debtor a minimum 
subsistence income—for essential needs like food, shelter, and medicine—and courts have repeatedly 
upheld it.^'^ 

Payday lenders grossly undermine this critical protection by requiring Social Security recipients to 
provide direct access to their bank accounts and immediately taking the income for repayment. CRL 
research found that bank payday lenders took an average of 33% of the recipient's next Social Security 
check to repay a bank payday loan.^^ The Treasury Department recently made significant strides in 
protecting Social Security funds in checking accounts from bank freezes in response to garnishment 
orders,^® but these rules do not address the informal wage assignment routine to the payday lending 
model. 

The threat payday loans pose to Social Security recipients became more pronounced in 2013, when 
electronic distribution of government benefits became mandatory.^® Benefits that have been 
distributed by paper check, often to those most financially vulnerable, are now directly deposited to 
checking accounts or prepaid cards. As part of the new rule, the Treasury Department prohibited 
government deposits to prepaid cards that allow payday loans out of concern that credit products 
would siphon off exempt benefits.^® However, benefits deposited into traditional checking accounts 
remain at risk to payday loans.®® 


” 5ee, e.g., Social Security Act, at 42 U.S.C. § 407(a). 

For further discussion and detail, see Testimony of Margot Saunders, National Consumer Law Center (on behalf 
of its low income clients) before the Subcommittee on Social Security, Committee on Ways and Means, U.S. 

House of Representatives, June 24, 2008, available at 

http://www.nclc.org/images/pdf/other consumer issues/exempt public benefits/NCLC exemptBenefitsTestim 

ony House June2008.pdf . 

CRL, Big Bank Payday Loans, supra. 

^®31C.F.R. § 212.1. 

They also do not apply to the practice whereby a depository institution repays itself as creditor, as with bank 
payday loans. 76 Fed. Reg. 9947. 

U.S. Department of the Treasury, Interim Final Rule, Federal Government Participation in the Automated 
Clearing House, 75 Fed. Reg. 80335, amending 31 CFR Part 208 (2010). 

"In order to prevent Federal payments from being delivered to prepaid cards that have payday lending or 
'account advance' features, we are prohibiting prepaid cards from having an attached line of credit if the credit 
agreement allows for automatic repayment of a loan from a card account triggered by the delivery of the Federal 
payment into the account. Our intention is that this restriction will prevent arrangements in which a bank or 
creditor 'advances' funds to a cardholder's account, and then repays itself for the advance and any related fees by 
taking some or all of the cardholder's next deposit." 75 Fed. Reg. at 80338. 

In its discussion. Treasury cited Regulation E's prohibition on compulsory electronic repayments as the 
comparable protection on traditional checking accounts, id., but this prohibition is typically not read to apply to 
single-payment loans, as bank payday loans typically are. Thus, federal benefits direct deposited to traditional 
checking accounts remain vulnerable to bank payday loans. 
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2.4. Policy Makers and the Public Are Increasingly Recognizing the Harm Caused by Payday 
Lending. 

At both the state and federal level, policymakers have increasingly recognized the harm caused by 
payday and car title loans, and laws and regulations clearly reflect this trend. 

2.4.1. State laws are trending against payday lending. 

In the last ten years, no state has opened its borders to high-cost payday or car title loans, and many 
states have strengthened their protections by enacting rate caps.*^ 

As the Bureau notes, the last state authorizations for payday lending were in 2005.®^ Since then, state 
regulatory trend has been to rein in payday lenders' debt trap practices. In 2007, the District of 
Columbia set its 24% rate cap. In 2008, Arizona and Ohio's voters overwhelmingly supported ballot 
initiatives in support of interest rate caps in those state, and Montana voters did the same in 2010. In 
2009, the New Hampshire legislature enacted its rate cap, and an Arkansas Supreme Court decision 
clearly applied the state's 17% constitutional rate cap to payday loans. Those changes created the 
current landscape, where 14 states plus the District of Columbia have interest rate limits that keep 
short-term payday and car title lenders out of their states. 

Other states have implemented more limited reforms to curb the harm from payday loans. In 2006, 
Oregon passed its law to reduce the cost of payday loans and curb renewals. In 2009, Washington 
limited payday loans to eight loans per 12-month period, and Colorado enacted a minimum six-month 
loan term along with moderate price restrictions. In 2013, Delaware limited payday loans to five per 
year. 

In addition, since 2005, the following states have rejected lender attempts to expand high-cost loans 
into their states: Arizona, North Carolina, New York, New Hampshire, Georgia, Pennsylvania, and 
Maine.®^ And no state that once permitted payday lending, but now does not, has reversed course.®'^ A 
number of states have also entered enforcement actions against payday and car title lenders to protect 
their states' strong laws.®® 

2.4.2. Federal law and regulation. 

Trends at the federal level are consistent. The Bureau's proposal discusses these in detail;®® key 
highlights are noted here. In the early 2000s, the federal prudential regulators shut down bank/payday 


®^The Bureau's discussion of the regulatory landscape reflects these trends. See 81 Fed. Reg. 47875 et. seq. We 
note that although some states have recently permitted an extension of the types of high-cost loans they permit 
(Mississippi, Tennessee, and New Hampshire) by authorizing high-cost longer-term loans, they already permitted 
other forms of high-cost payday and car title loans in their state. See section 2.5.4 below for further discussion. 
®^81 Fed. Reg. at 47875, noting Alaska and Michigan. 

Details on file with CRL. 

Details on file with CRL. 

See Diane Standaert and Brandon Coleman, Ending the Cycle of Evasion: Effective State and Federal Payday 
Lending Enforcement (2015), Center for Responsible Lending, available at 
http://www.responsiblelending.org/pavdav-lending/research- 

analysis/crl payday enforcement brief nov2015.pdf . 

®®81 Fed. Reg. at 47883-84. 
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lender partnerships whereby payday lenders were renting bank charters to take advantage of bank 
preemption and related laws to evade state law.*^ The FDIC's 2005 payday lending guidelines advised 
that lenders should not keep payday loan borrowers in payday loans for more than three months in a 
twelve month-period, across all lenders.®^ The FDIC's 2007 affordable small loan guidelines advised 
that interest on small dollar loans should be limited to 36%.®® And the OCC and FDIC's 2013 guidance 
addressing high-cost payday loans made directly by banks resulted in the discontinuance of these 
products by the handful of those agencies' supervisee banks that were making these loans.®° 

In addition, in 2006, Congress passed the Military Lending Act after the Department of Defense found 
that predatory lending was harming service members' finances, which was affecting security clearances 
and ultimately reducing the nation's military readiness.®^ This Act limited the cost of credit on covered 
loans to military servicemembers and their dependents to 36% on an annual basis, including fees that 
are not included in the Truth in Lending Act (TILA) annual percentage rate (APR). The Department of 
Defense's initial regulations under the law covered most payday and car title loans on the market at the 
time. Congress then directed DoD to revisit the rules, which DoD significantly strengthened in 2015 
(effective 2016) to include all payday and car title loans, whether short- or longer-term, as well as, 
generally, all credit currently subject to TILA.®^ 

Further, a number of enforcement actions by the Federal Trade Commission and CFPB have cracked 
down on unfair and abusive practices by payday and car title lenders.®® 

Finally, as noted in section 2.3.2 above, the Treasury Department has prohibited government deposits 
to prepaid cards that allow payday loans out of concern that credit products would siphon off exempt 
benefits.®'* 

Meanwhile, there have been zero federal actions of which we are aware that have, to the contrary, 
signaled appropriateness of high-cost payday, car title, or similar loans. 


*■' See Comments of CRL to the OCC on Marketplace Lending, October 2015, at II., available at. 
http://www.responsiblelending.org/sites/default/files/nodes/files/research- 

publication/crl comment treasury marketplacelending sept2015 final.pdf . 

FDIC Financial Institution Letters, Guidelines for Payday Lending, FIL 14-2005, February 2005, available at 
http://www.fdic.gOv/news/news/financial/2005/fill405a.html . 

FDIC Financial Institution Letters, Affordable Small Dollar Loan Products, Final Guidelines, FIL-50-2007 (June 19, 
2007), available at http://www.fdic.gov/news/news/financial/2007/fil07050a.html . 

®° OCC, Guidance on Supervisory Concerns and Expectations Regarding Deposit Advance Products (Nov. 26, 2013), 
available at https://www.occ.gov/news-issuances/federal-register/78fr70624.pdf : FDIC, Guidance on Supervisory 
Concerns and Expectations Regarding Deposit Advance Products (Nov. 26, 2013), available at 
https://www.gpo.gOv/fdsvs/pkg/FR-2013-ll-26/pdf/2013-28306.pdf [OCC/FDIC Deposit Advance Guidance]. 

U.S. Department of Defense, Report on Predatory Lending Practices Directed at Members of the Armed Forces 
and Their Dependents (2006), available at www.defense.gov/pubs/pdfs/Report to Congress final.pdf. 

32 80 FR 43560 (July 22, 2015). 

3® Press Release, FTC, "Online Payday Lending Companies to Pay $21 Million to Settle Federal Trade Commission 
Charges that they Deceived Consumers Nationwide," (Jan. 16, 2015); for examples of CFPB actions, see n. 36-38 
above. 

3'* For the Treasury Department's rationale, see n.79 above. 
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2.4.3. Other policy trends. 


The policy landscape increasingly reflects a rejection of unaffordable payday and vehicle title lending in 
a host of other ways. Earlier this year, Google announced that it will prohibit ads for payday loans and 
other related loans, banning ads in the U.S. for loans with an APR exceeding 36% and worldwide for 
loans due within 60 days. The company noted particular concerns about unaffordable payments and 
high default rates on payday loans in its announcement.®^ It collaborated with the civil rights 
community in the development of this policy.®® 

Also this year. New Jersey's pension fund divested from a large payday lender,®^ joining North 
Carolina's, which has had a policy against investing in payday lenders for several years.®® Other actions 
include socially responsible investors filing shareholder resolutions against the largest banks making 
payday loans in 2013;®® elected officials rejecting campaign contributions from payday lenders,and 
public polling that shows overwhelming opposition to unaffordable payday lending. 


David Graff, Director of Global Product Policy, Google, "An Update to our AdWords Policy on Lending Products," 
Google Public Policy Blog, May 11, 2016, https://publicpolicv.googleblog.eom/2016/05/an-update-to-our- 
adwords-policv-on.html . 

Press Release, "Advocates Applaud Google's Ban on Payday Loan Advertisements," The Leadership Conference 
on Civil and Human Rights, May 11, 2016, http://www.civilrights.org/press/2016/google-pavdav-ads.html . 

Shawn Aiken, "NewJersev Divests from Pavdav Lending," ves! Magazine, Mar. 26, 2016, 
http://www.vesmagazine.org/new-economv/new-iersev-divests-from-pavdav-lending-20160326 . 

North Carolina Department of State Treasurer, Investment Poliev: Pavdav Lending Divestment Poliev, Approved 
March 2007, Amended Julv 2012, available at 

https://www.nctreasurer.com/inv/Policies/Pavdav%20Lending%20Divestment%20Policv%20- 

%20enacted%202012-07-19.pdf . 

®® For proxv veaf 2013, investors filed shareholder resolutions with the four largest banks making pavdav loans, 
expressing concern about the product and requesting data, which none of the banks agreed to provide. 
Resolutions filed with Wells Fargo ( http://www.onlineethicalinvestor.org/eidb/wc.dll7eidbproc~reso~10525 ): 

Fifth Third Bank ( http://www.trilliuminvest.com/resolutions/pavdav-lending-fifth-third-bancorp-2013/ ): Regions 
Bank and U.S. Bank ( http://www.calvert.com/sri-resolutions.html ). 

John Ellis, "Assemblv hopefuls clash over contributions from pavdav lenders," Fresno Bee, Jan.11, 

2016 http://www.fresnobee.com/news/politics-government/politics-columns-blogs/political- 
notebook/article54206090.html#storvlink=cpv ("As for Arambula, Mclntvre savs he won't return the 
contributions - $1,500 from Axcess Financial Services and $1,500 from Check into Cash of California Inc. What 
Arambula is instead doing, Mclntvre savs, is writing a check to Poverello House for $3,000, the total amount of 
the contributions." Poverello House is a non-profit focused on hunger and homelessness. 
http://www.poverellohouse.org/ . 

Mark Pattison, "Iowa caucuses, lawmakers getting pavdav lending issue on their radar," Catholic News 
Services, http://catholicphillv.eom/2016/01/news/national-news/iowa-caucuses-lawmakers-getting-pavdav- 

lending-issue-on-their-radar/ (noting poll findings that 78 percent supported requiring pavdav loan lenders to 
first determine whether a borrower can repav the loan before issuing it); CEDAM, "Poll: Michigan Voters Oppose 
Expansion of Pavdav Lending," http://cedam.info/wp-content/files/PavdavPoll Release 2-16-16.pdf (noting 70% 
support requiring pavdav lenders to determine a borrower's abilitv to repav the loan ); Stop the Debt Trap 
Campaign, "National Survev Results: Overwhelming Support for CFPB's Pavdav Lending Rule," June 2016 (finding 
that voters support regulations that "requires pavdav lenders to verify—in advance of making a loan—that people 
appfying for a loan have the abilify to repav the full amount of the loan"), http://stopthedebttrap.org/wp- 
content/uploads/2016/06/Pavdav-Lending-Poll-Memo-June-2016.pdf . 
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2.5. Payday Lenders are Morphing to Particularly Harmful Longer-Term Loans in Anticipation 
of CFPB Rules. 

2.5.1. Overview. 

Though often forgotten in today's policy debates, it bears underscoring that payday lenders convinced 
states to authorize high rates in the 1990s based on the claim that the loans were for very short-term, 
relatively small loans intended to address an "emergency." The lenders often promoted the loan as a 
check-cashing fee. In those days, lenders did not even attempt to justify triple-digit interest rates for 
loans at the larger sizes and longer terms where high rates are charged today. 

Likewise, in most cases, an authorization for a lender to hold a post-dated check written on the 
borrower's checking account, effectively as a condition of obtaining the loan, was only provided in the 
context of these short-term loans. And the authorizations likely rarely even contemplated the notion 
of a lender's electronic access to the account. 

This history is notable because, among other things, it demonstrates that public policy has not 
historically sanctioned high-cost longer-term lending—including payday and car title lending—even to 
the limited extent it has sanctioned high-cost payday lending. The most likely explanation is this: High 
rates and a coercive repayment device are more likely to cause a borrower harm the longer the 
borrower is subjected to them. Put another way, both loan features carry extraordinary risk—not to 
mention the psychological impact on a borrower of an effective wage assignment—and they have 
never before been sanctioned as a prolonged scenario to which any person should be subjected. 

As a point of comparison for what public policy generally supports on longer-term loans, we note that 
Congress was driven to enact significant reforms to the credit card market due to the widespread harm 
caused by penalty rates that averaged 27% in 2008—far lower than the typical cost of covered longer- 
term loans. 


2.5.2. Longer-term loans can be particularly harmful. 

The harm from traditional two-week payday loans comes not only from their high rate but also their 
very short term and balloon payment structure. The CFPB has rightly focused many of its proposed 
protections on the particular problems that are triggered by short terms and by balloon payments. 

But as the scope of the proposed rule appropriately reflects, severe consumer injury is also caused by 
unaffordable longer-term installment loans, even if they lack balloon payments. Indeed, in many ways, 
longer-term high-cost loans pose even greater risk of harm than short-term loans. 


102 "2008 Credit Card Survey." Consumer Action, July 23, 2008. http://www.consumer- 
action, org/downloads/english/2008 Summarv.pdf . 
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Longer-term loans vary widely in size and loan term, ranging from three-payment payday installment 
loans that effectively function as short-term balloon loans with two rollovers, to car title loans with 
two-year terms.At least five states also have longer-term open-end loans. 

We discuss why high-cost longer-term loans can be particularly harmful in detail at 10.2 and 10.3, as an 
introduction to our discussion of the ability-to-repay determination and refinancing concerns unique to 
these loans. We provide a summary list of those reasons here: 

Harms and dangers caused by all high-cost longer-term loans: 

• Longer term loans tend to be larger than short-term loans. 

• Longer-term loans can result in a longer high-cost debt trap. 

• Larger and/or longer loans can mean higher overall costs taken from the budgets of struggling 
families. 

• The high interest rates on longer-term loans compound when the loan is delinquent or 
defaults. 

• A longer, multi-payment loan means longer exposure to the harms of a repeatedly-used 
leveraged payment device. 

Additional harms and dangers caused by high-cost loans with especially long terms (i.e., more than six 
months): 

• The longer the loan term, the greater the likelihood of significant income or expense volatility 
that may inhibit the borrower's ability to repay. 

• Larger and longer loans are more likely to have payments for many months that cumulatively 
exceed the loan amount and yet do not significantly reduce the loan balance. 

• Loans with terms longer than six months are more likely to default. 

• The longer the term of the loan, the greater the likelihood that the consumer will, at some 
point, become delinquent and suffer from aggressive debt collection practices. 

• Longer terms increase the chance of other collateral consequences of unaffordable payments. 

• Long terms increase misaligned incentives because there is a higher possibility that the lender 
will recover the loan amount, and maybe a profit, even if the consumer eventually defaults. 

• Small loans with disproportionately long terms put consumers in an extended debt trap with 
potential harm that likely outweighs the possible benefit. 

• Small but long loans have an especially high potential for profitable defaults and weak 
underwriting. 

Narratives of complaints filed with the Bureau provide further evidence of the collateral harms that 
high-cost longer-term loans cause, including trouble meeting other expenses, overdraft fees, and 
aggressive debt collection. 


Diane Standaert and Peter Smith, Payday and Car Title Lenders' Migration to Unsafe Installment Loans, Center 
for Responsible Lending at l(Oct. 2015) (noting a 45-day loan from Check Into Cash in Ohio and a TitleMax car 
title loan in Missouri), available at http://www.responsiblelending.org/sites/default/files/nodes/files/research- 
publication/crl brief cartitle lenders migrate to installmentloans.pdf [CRL, Migration], 
i“ld. 

Id. at 5, citing individual complaints filed with the Bureau at n. 45-48. 
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2.5.3. Lenders are already shifting to longer-term loans. 


As the Bureau notes, some lenders are already shifting to longer-term loans. They are making these 
loans in a growing number of states, and these loans are becoming a larger portion of their overall 
portfolios. (In some cases, shifts to longer-term loans are clear efforts to evade laws aimed at shorter- 
term loans; those efforts are discussed primarily at section 2.6 below. This current section focuses on 
shifts more generally, which are largely in anticipation of CFPB rules expected to bring contraction to 
the short-term market.) 

A majority of states—roughly 30—currently have laws with cost limits that have prevented or 
sufficiently discouraged payday and car title lenders from expanding into longer-term loans there. 

But CRL estimates that longer-term payday and/or vehicle title loans are being offered in 23 states by 
large licensed lenders. 

Further, as the Bureau notes, the Online Lenders Alliance member survey found that installment loan 
volume is growing while balloon loan volume is shrinking,a trend consistent with industry analyst 
reports^™ as well as the public filings of individual large lenders. 

2.5.4. Payday and vehicle title lenders are pushing for legislative authorizations for 
longer-term high-cost loans. 

Payday and car title lenders are also pushing legislative proposals for high-cost longer-term loans— 
both closed-end and open-end—in a number of states. In Arizona, California, Georgia, Indiana, Iowa, 
Michigan, New York, Oklahoma, Pennsylvania, and Washington, efforts to authorize longer-term 
closed-end products have thus far been defeated; in Mississippi and New Flampshire in 2016, 
though, lenders obtained authorization.The proposals have varied in the details of their generally 


As the Bureau notes, NCLC found that eight states have no rate or fee limits for closed-end loans of $500, and 
11 have no rate or fee limits for closed-end loans of $2,000. For open-end loans, 14 states do not limit rates on 
lines of $500; 16 do not limit rates on lines of $2,000. 81 Fed. Reg. 47885 (citing Lauren Saunders, Margot 
Saunders, Carolyn Carter and Andrew Pizor, Installment Loans: Will States Protect Borrowers from a New Wave of 
Predatory Lending? (July 2015), available at http://www.nclc.org/images/pdf/pr-reports/report-installment- 
loans.pdf [NCLC, Installment Loans]). 

CRL, Migration, at 1 and Table 1, noting 20 states, in addition to New Flampshire, Mississippi, and Louisiana. In 
two states, Colorado and Illinois, a shift to longer-term has been in response to explicit authorizations for high- 
cost longer-term loans. In most states, though, the shift has possible because of state laws that do not have 
explicit rates limits for longer-term loans. 

“^81 Fed. Reg. at 47885, n.231 (citing Online Lenders Alliance survey finding that the volume of longer-term 
loans was growing while balloon loans was contracting). 

81 Fed. Reg. at 47885, n.232 (citing Flecht, which notes that the continuing trend is for installment loans to 
take market share away from balloon loans). 

^“5ee, e.g., CashAmerica, Annual Report (Form 10-K), at 47 (Feb. 26, 2016) (noting that unsecured installment 
loan product offering was expanded in 2015). Loan fee revenues for CashAmerica's installment loans comprised 
31% of total fee revenue in 2015, up from 14% in 2014, while fee revenue from short-term loan products 
comprised 69% of total fee revenue for the company, compared to 86% in 2014. See also, Annamaria Andriotis, 

"A Payday-Loan Rival Gains Ground", The Wall Street Journal (Aug. 7, 2016), http://www.wsi.com/articles/a- 
pavdav-loan-alternative-gains-ground-1470603307 (noting 78% rise in installment loan volume in 2015 versus 
2014). 

^^^CRL, Migration, at 5, n. 39. Bill numbers on file with authors. 

Mississippi: SB2409 (closed-end); New Flampshire: SB 308 (closed-end car title). 
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complicated fee structures and repayment terms. But the proposals typically authorize high rates, 
access to the borrower's checking account, and incentives for lenders to encourage repeated 
refinancing. In at least some instances, lenders have pitched these proposals as in anticipation of the 
CFPB's pending rules. 

High-cost open-end products have been pushed in a number of states as well. Lenders succeeded in 
Tennessee in 2014, where Enova International (dba CashNetUSA) is now offering a 273% APR line of 
credit.^^'^ In Arizona and Texas in 2015, and in Alabama, Kentucky, and South Dakota in 2016, similar 
lender efforts failed. Like closed-end loans that encourage repeated refinancing, these open-end 
proposals are so laden with fees as to make progress toward principal extraordinarily difficult. The 
proposal pushed in Arizona provided for the borrower to pay $4,900 on a $3,000 loan before having 
paid down even half of principal. 

2.5.5. Evidence suggests that tomorrow's longer-term market will look more like the 
current short-term market than it does today. 

The Bureau's analysis of the longer-term loan market is, naturally, a study of the existing market, not 
the future one. Yet this research already shows that both payday lenders making longer-term loans 
and more traditional consumer finance lenders, have a business model built on keeping borrowers in 
long-term indebtedness. 

As short-term lenders continue their shift to the longer-term market, we should expect both their 
practices and their borrowers to shift there as well. Payday and vehicle title lenders are purveyors of 
unaffordable loans and always have been. There is no reason to believe that these traditional debt- 
trap lenders will relinquish their basic business model when they move to the installment market. In 
fact, as discussed in section 2.6.5 below, evidence shows that, to the contrary, they are already 
planning ways to preserve it. 

Evidence also suggests that today's short-term loan borrowers are more financially vulnerable than 
today's longer-term loan borrowers, with research showing they have significantly lower credit scores. 
Nonprime 101 found that storefront payday borrowers had an average Vantage Score of 532, 
compared to 581 for storefront installment borrowers.^^® 

Moving these particularly vulnerable short-term borrowers into a high cost longer-term loan market 
creates an especially high risk of harm. This combination—more traditional debt-trap lenders making 


^^^See, e.g., Hearing on S.B. 842 and S.B. 843 Before the S. Comm. On Banking and Fin. Inst., 2015-16 Sess. (Mich. 
2016) (testimony of Ron Hicks, Senior Dir. For Gov't Aff. And Community Outreach, Advance America), available 
at http://www.senate.michigan.gOv/committees/files/2016-SCT-BANK-03-08-l-10.PDF ; Hearing on S.B. 842 and 
S.B. 843 Before the S. Comm. On Banking and Fin. Inst., 2015-16 Sess. (Mich. 2016) (testimony of Christopher 
Henn, Executive V. Pres, of NCP Finance), available at http://www.senate.michigan.gov/committees/files/2016- 
SCT-BANK-03-08-l-02.PDF ; Hearing on S.B. 842 and S.B. 843 Before the S. Comm. On Banking and Fin. Inst., 2015- 
16 Sess. (Mich. 2016) (testimony of Joanne Needleman, Clark Hill PLC), available at 
http://www.senate.michigan.gOv/committees/files/2016-SCT-BANK-03-08-l-04.PDF ). 

^^'*CRL, Migration, at 5, n. 41-42. 

This and similar analyses of proposals in Alabama, Kentucky, and South Carolina, on file with authors. 
NonprimelOl Report 8. Can Storefront Payday Borrowers Become Installment Loan Borrowers? (Dec. 2015), 
https://www.nonprimel01.eom/wp-content/uploads/2015/12/Report-8-Can-Storefront-Pavdav-Borrowers- 

Become-lnstallment-Loan-Borrowers-Web-61.pdf . 
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loans to borrowers more financially vulnerable than those in the longer-term market today—means 
that tomorrow's longer-term loan market carries an even greater risk of consumer harm than do the 
longer-term loans on the market today. This expectation should inform more protective rules in the 
longer-term market than the Bureau has proposed. 

2.6. Payday Lenders' Proven Response to Regulation Is To Attempt to Evade It. 

Payday lenders have proven themselves eager and able to evade the law time and again. Clear 
examples are their morphing to avoid original regulations under the Military Lending Act; their 
morphing to evade entire state regulatory regimes intended to cover them; their more routine evasion 
of individual provisions aimed to curb their abusive practices; and their claiming affiliation with bank, 
tribal, or offshore entities to claim exemption from the law. And there is already evidence that payday 
lenders plan to evade the CFPB's rule as well. 

2.6.1. Payday and vehicle title lenders morphed to evade the Military Lending Act. 

It is well documented that payday and vehicle title lenders shifted their products to evade the original 
regulations under the Military Lending Act. The Bureau notes that some high-cost longer term 
products likely originally developed in response to the original MLA regulations, which covered only 
loans 90 days or less.^^^ As the Bureau notes, the 2015 revisions to the regulations—which significantly 
expanded the credit products subject to the rule—were informed by evasions of the original 
regulations and were made largely to prevent future evasions. 

In light of the DoD's experiences regulating payday and vehicle title loans, the updated DoD regulations 
should be highly instructive for the Bureau's proposed rule. Yet there are several elements of those 
revised regulations that are better designed to prevent evasion than the Bureau's proposed rule, as 
noted at sections 3.9 (definition of "total cost of credit"), 4.7.1 (credit cards), and 4.7.3 (overdraft lines 
of credit) below. We urge the Bureau to model its regulation more closely on the DoD regulations in 
those respects. 

2.6.2. Payday lenders morph to evade state law. 

As the Bureau describes, payday lenders have responded to several state regulatory changes by shifting 
their models or products. Through these "shifts," they have continued to make substantially similar 
loans, thereby continuing to cause the harm that the regulatory interventions were intended to 
prevent.^^® 

As the Bureau notes, in Ohio, lenders responded to a 2008 legislative fee-inclusive 28% rate cap aimed 
at payday loans, affirmed by a ballot referendum, by shifting to vehicle title loans, using a credit service 


11^81 Fed. Reg. at 47885. 

^^^81 Fed. Reg. at 48112, n.906 (noting that the revised MLA rule's preamble discusses a letter from 40 Senators 
who noted the revisions were "essential to prevent future evasions). 

119 We note that state laws with comprehensive interest rate caps have generally proven themselves evasion- 
proof, particularly those that also address fees that may not be considered interest, with sufficiently broad 
scopes. In addition, Washington State's 2009 annual loan limit of eight loans across all lenders, enforceable with 
a database, also appears to be working as intended, though it does not eliminate the harm caused by 
unaffordable payday loans. 
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organization model, and lending under the state's mortgage lender law. Today, there are 836 
storefronts in Ohio making payday or car title loans; the majority (59%) make both. These loans exceed 
300% APR, with some payday loans reaching as high as 600% APR. These lenders drain more than $502 
million in predatory loan fees from Ohioans annually, twice what payday lenders drained in 2005.^^° In 
more recent years, lenders have expanded to longer-term, larger loans as well.^^^ 

In Arizona, lenders responded to a 2008 ballot initiative bringing an end to payday lending by shifting to 
204% APR "vehicle title" loans, many of which are in fact merely holding the registrations of 
encumbered vehicles. 

In Virginia, lenders responded to a law placing restrictions on closed-end loans by shifting to open-end 
loans, which are not subject to state licensing or regulation. Today, as the Bureau notes, even lenders 
who previously made closed-end loans in Virginia, and who make closed-end loans everywhere else 
they lend, make open-end loans in Virginia. 

In Delaware, some lenders responded to a law limiting loans due within 60 days to five per year by 
shifting to longer-term loans with several interest-only payments followed by a balloon—effectively a 
string of payday loans. 

In California, a lender made larger loans than consumers sought in order to evade the interest rate caps 
on smaller loans, telling consumers they could prepay what they did not want.^^'^ 

Payday lenders also pose as brokers to evade state law. Under this scheme, lenders position 
themselves as credit service organizations (CSOs) or credit access businesses (CABs) and broker loans to 
borrowers. They charge a large brokerage fee for arranging the loan between the borrower and the 
technical lender. The interest rate on the loan is low enough to comply with state interest rate limits, 
while the large brokerage fee—which often pushes the true annual cost of credit up to 500% or 
higher—is not included in the calculation of interest. This scheme has been attempted but shut down 
in many states, including California, Maryland, Florida, and Michigan. It persists in Texas and Ohio.^^^ 


Diane Standaert and Delvin Davis, The Buckeye Burden: An Analysis of Payday and Car Title Lending in Ohio, 
Center for Responsible Lending (Nov. 2015), available at 

http://www.responsiblelending.org/research-publication/buckeve-burden-analvsis-pavdav-and-car-title-lending- 

Ohio . 

See Letter from 100+ Ohio groups to Director Richard Cordray, Consumer Financial Protection Bureau (Aug. 11, 
2015), available at http://www.cohhio.org/fiies/Cordrav%20ietter%20stronger%20rules.pdf . 

Jean Ann Fox, Keiiy Griffith, Tom Feitner, Consumer Fed'n of America and Ctr. for Econ. Integrity, Wrong Way: 
Wrecked by Debt (2016), available at http://consumerfed.org/wp- 
content/uploads/2016/01/160126 wrongway report cfa-cei.pdf . 

81 Fed. Reg. at 47876. The Bureau cites a Delaware example of a $200,12-month installment loan with 
interest-only payments followed by a balloon, with an APR of 838%, which a Delaware court recently found was 
unconscionable because its purpose and effect was to evade state law. 81 Fed. Reg. at 48111 at n.905, citing 
James v. National Financial, LLC, 132 A.3d 799, 834 (Del. Ch. 216). 

Calif. Dept, of Bus. Oversight, Press Release, "CashCall Pays Nearly $1 Million of Restitution to California 
Borrowers Under DBO Settlement" (July 10, 2015), 

http://www.dbo.ca.gov/Press/press releases/2015/CashCall%20Restitution%20Announcement%2011-18-15.asp . 

Diane Standaert and Sara Weed, Payday Lenders Pose as Brokers to Evade Interest Rate Caps: The next chapter 
in payday lender subterfuge. Center for Responsible Lending (July 2010), available at 

http://www.responsiblelending.org/pavdav-lending/policv-legislation/states/CRL-CSO-lssue-Brief-FINAL.pdf [CRL, 

Payday Lenders Pose], 
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Payday lenders have also been known to disguise their loans as something other than payday or car 
title loans altogether, in the following ways:^^® 

• Payday loans disguised as car title loans despite lack of a free and clear title;^^^ 

• Payday loans disguised as pawn loans for near-worthless items;^^® 

• Payday loans disguised as gift card sales;^^® 

• Payday loans disguised as sales, leases, or other services (including advertising space, 
telephone cards, and Internet service), with cash back;^^° 

• Payday loans from employers to employees at relatively low interest rates but an annual 
administration fee that amounts to one week's pay;^^^ 

Finally, payday lenders evade a variety of elements of state and federal laws by making high-cost open- 
end lines of credit. For discussion of how they do so, examples of these evasions, and the harm they 
pose to borrowers, see section 10.6. See also section 6.3.2.1 describing how virtually all short-term 
open-end lines of credit are evasion products. 

2.6.3. Lender practices have consistently rendered individual provisions that would 
appear to curb abusive practices virtually ineffective. 

Lender practices have also consistently rendered individual provisions that would appear to curb 
abusive practices virtually ineffective. Bans on renewals, short cooling off periods between loans, and 
extended repayment plans, or "off-ramps," which would provide borrowers more time to repay their 
loans, have all done little or nothing to protect borrowers. Ultimately, where states have adopted 
these provisions, they have made no meaningful dent in the debt trap business model, permitting 
continued substantial harm to borrowers. 

Most states have renewal bans in place, which either prohibit or limit the number of times a lender can 
extend the loan by having the borrower pay only a renewal fee.^^^ Lenders render these ineffective. 


Some of the examples below and additional examples are provided in NCLC, Consumer Credit Regulation § 
9.6.6. (2"*^ ed.2015). 

^^^See note 122, supra. 

For example, one attorney in Georgia recently relayed that, in a state that prohibits payday loans, a lender 
extended his client a $300 payday loan in exchange for the pawn of costume jewelry likely worth $10 or $12. 

Email from David Addleton to Lauren Saunders re Grier v Flendrix, No. CAFN 2014-V-110112-L, Flouston (Georgia) 
Superior Court (Aug. 22, 2016), on file with authors. 

™ Cashl, LLC disguised small-dollar consumer loans to Washington State and Arizona consumers as "retail 
installment sales transactions" involving the sale of gift cards issued by large retailers such as Walmart, Target, 
Fry's, and others on a credit basis, charging consumers interest with a typical APR of 360 percent. See Complaint, 
Spring V. Cashl, LLC, (King. Co., WA Sup. Ct. Jan. 27, 2011), on file at NCLC. The Arizona Attorney General obtained 
a consent judgment the company. "Judgement entered in gift card scheme," KPFIO (Apr. 19, 2013), 
http://www.kpho.com/storv/17353850/iudg . 

Some of the examples below and additional examples are provided in NCLC, Consumer Credit Regulation § 
9.6.6. (2"‘^ ed.2015). 

In one Georgia case, the employer charged the employee 29% interest with an annual "administrative fee" of 
$500. Answer, Logging v. Colbert, No. 16-762CS (Peach Co. Mag. Ct., Georgia Aug. 19, 2016). 

The Bureau reports that seventeen prohibit lenders from rolling over loans and twelve more limit rollovers. 81 
Fed. Reg. at 47870. 
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making back-to-back transactions instead, which are, in substance, essentially rollovers. The Bureau's 
recent data confirms that states with rollover bans have close to the same reborrowing rates as those 
without them.^^^ 

A smaller number of states have implemented cooling off periods between loans. The most common 
period is one day, and other states have longer periods following a certain number of loans in close 
succession.These, too, have proven ineffective. In 2007, CRL found that in two states with cooling 
off periods, 90% of new loans were still made during the same pay period during which the previous 
loan was repaid.The Bureau's recent research is consistent, finding that once one-day cooling off 
periods in Florida expire, reborrowing rates are about the same or exceed those in four states with 
fewer restrictions on reborrowing.^^® Over 80% of loans are reborrowed within 14 days, and nearly 
90% are reborrowed within 30 days. 

Extended repayment plans are nominally available in 20 states. These would give borrowers who are 
having trouble repaying additional time to do so. They have notoriously low take-up rates. CRL has 
reported on the participation rates of four states with such plans, finding that payment plans 
comprised no more than 1.5% of total payday transactions in any state.CRL more recently found 
that, in Florida, where 84% of loans are made to borrowers with seven or more loans per year, fewer 
than one-half of one percent (0.5%) of all loans were given a cost-free off-ramp, available when a 
borrower indicates an inability to repay.^^® The Bureau's compilation of state data also finds low 
participation rates. 

The data are not surprising considering lenders' efforts to keep borrowers out of these plans. An 
industry trade association's best practices advise that it be available only if the borrower's request is 
one day prior to the loan due date—a very high bar—and the Bureau found that training manuals 
advise lenders not to mention the availability of the plan unless the borrower mentions it first.The 
Bureau also found that in Colorado, under its previous law, lenders imposed a short cooling-off period 
in order to avoid triggering the off-ramp. The Colorado AG's office even reported that lenders would 
provide a third loan interest-free, in order to reset the consecutive loan sequence (which only included 
loans with a finance charge) before it reached four loans, thereby avoiding the off-ramp. 


Supplemental Findings at 103 (finding that within two weeks, 75% of loans in states that prohibit rollovers 
have been reborrowed, versus 80% in states that permit at least one rollover (and 82% for all loans in the 
Bureau's data)). 

^^''81 Fed. Reg. 47870. 

See Uriah King and Leslie Parrish, Springing the Debt Trap: Rate caps are the oniy proven reform, December 13, 
2007, avaiiabie at http://www.responsiblelending.org/pavdav-lending/research-analvsis/springing-the-debt- 
trap.pdf [CRL, Springing the Debt Trap], 

Supplemental Findings at 104-05. 

CRL, Springing the Debt Trap, at Table 8. 

^^^CRL, Perfect Storm, at 4, as cited at 81 Fed. Reg. 47925, n.465. 

81 Fed. Reg. at 47925, n.465. 
i''°81 Fed. Reg. 47873. 
i'*! CRL, Springing the Debt Trap, at n.49. 
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2.6.4. Payday lenders have arranged partnerships with banks or Indian tribes or gone off¬ 
shore to claim exemption from state law altogether. 

Payday lenders have put together one scheme after another in an effort to claim exemption from state 
law altogether, including partnerships with banks and Indian tribes and going offshore. Rent-a-bank 
schemes, where lenders use federal bank preemption and related laws to claim exemption from state 
usury limits, were largely shut down by federal banking regulators in the early-to-mid-2000s.^'^^ But 
they are again rearing their heads.Partnerships with Indian tribes, where lenders claim tribal 
sovereign immunity, have often been found to be ruses, where the payday lender has the predominant 
economic interest in the transaction and is thus the true lender.^^^ And CFPB has recently sued an 
offshore lender for, among other things, collecting loans consumers did not owe because they were 
made in violation of state law.^^^ 

2.6.5. Payday lenders are planning to evade the CFPB's rule. 

Evidence shows that payday lenders are making plans to evade the CFPB's rule, as they have evaded so 
many other laws. A transcript obtained by a news organization from the March 2016 annual 
conference of the industry trade group. Community Financial Services Association (CFSA) offers insights 
into these plans.^'*® They include consideration of: 

1. Avoiding the scope in its entirety by: 

a. claiming the loan is a retail installment sale, potentially using kiosks in stores for 
borrowers to purchase products. This "product" could even be a prepaid card, 
whereby the consumer buys money on credit. 

b. partnering with large employers that can offer cash advances as a consumer 
benefit and assert the product is not "consumer lending." 

c. "grandfathering in" longer-term lines of credit by establishing them before the 
effective date of the rule. 

2. Evading the abiiity-to-repay determination requirements by: 

a. misrepresenting recurring utility costs thanks to "wiggle room" in the proposal; for 
example, the lender could have the borrower sign an affidavit saying they will 


See Marketplace comments for a recent discussion of rent-a-bank 

For example. Elevate uses a partnership with Republic Bank & Trust Co. to originate the Elastic credit advances, 
circumventing state usury caps. See http://www.risecredit.com; Elevate Credit, Inc., Securities and Exchange 
Commission Form S-1, Registration Statement at 27 (Nov. 9, 2015) ("Elevate SEC Form S-1"), 
https://www.sec.gOv/Archives/edgar/data/1651094/000119312515371673/d83122dsl.htm. For example. Elastic 
is available in Arkansas, which caps interest at 17%. Arkansas Const'n, Amend. 89.16. A $380 Elevate loan with 
monthly minimum payments would cost $480 to repay over four months. See https://www.elastic.com/what-it- 
costs/, with an APR of about 120%. 

1'*'* CFPB V. CashCall, 2016 WL 4820635 (C.D. Cal. Aug. 31, 2016); FTC, v. AMG Svcs., Inc., et at, 2016 WL 5791416 
(D. Nev. Sept. 30, 2016); see generally NCLC, Consumer Credit Regulation § 9.6.3 (2d ed. 2015), update at 
nclc.org/library. 

See press release announcing CFPB's suit against NDG Enterprise and complaint here: 
http://www.consumerfinance.gov/about-us/newsroom/cfpb-sues-offshore-pavdav-lender/ . 

Daven, David. "Flow Predatorv Pavdav Lenders Plot to Fight Government Regulation." Vice News. August 18, 
2016. http://www.vice.com/read/pavdav-lenders-consumer-protection-strategv-atlantis-bahamas [Vice 2016). 
The examples provided in the list were drawn from the Vice article or directiv from the transcript. 
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cancel their $150 cable bill as soon as he leaves the store, and then remove that 
$150 costs in the ability-to-repay determination. 

b. renting out co-signers, whereby the lender establishes an affiliated third-party that 
serves as a guarantor on the loan, in exchange for a fee from the borrower. 

c. encouraging borrowers to find individuals as co-signers; it is unclear to what extent 
lenders expect to have to determine those co-signers' ability-to-repay. 

3. Evading the provisions for short-term ioans by shifting to ionger-term ioans, noting that 
profits will take a little longer, but lenders will make a similar product. 

4. Shifting to other products iike pawn and rent-to-own. 

For additional examples of payday and vehicle title lenders' evasion practices, see CRL's 2010 issue 
brief. 

As noted above. Congress gave the Bureau explicit authority to prescribe rules and to prevent evasion 
thereof. The payday and vehicle title industries' record of evasion informs a number of our substantive 
recommendations on the proposal, as well our recommendations to the more general anti-evasion 
provision, discussed at section 17 below. We urge the Bureau to use its anti-evasion authority more 
robustly to limit the industry's ability to evade the protections. 

3. SEVERAL DEFINITIONS SHOULD BE MODIFIED TO ENSURE THE RULE ACCOMPLISHES ITS 
AIMS: § 1041.2. 

We support the Bureau's general approach to expand or modify existing definitions to ensure the rule 
has its intended effect. Yet we are concerned that certain definitions leave the rule vulnerable to 
foreseeable evasions, and thus consumers vulnerable to continued substantial harm. 

The defined terms about which we have concerns are discussed below. In some cases, we elaborate on 
those concerns later in our comments in the context of the substantive provisions they most impact. 

3.1. "Account": § 1041.2(a)(1). 

Proposed § 1041.2(a)(1) gives the term "account" the same meaning as in Regulation E. We generally 
support this definition with some caveats. In particular, the term should be expanded to include a 
"general-use prepaid card" as defined in 12 C.F.R. § §1005.20(a)(3), regardless of whether it is labeled 
or marketed as a gift card. 

We note that the term "account" under Regulation E does not presently include prepaid accounts and 
other newer types of accounts that hold consumer funds beyond traditional checking and savings 
accounts. Flowever, we expect that by the time these rules are in effect, the Bureau's final rule adding 
prepaid accounts to Regulation E will also be in effect and those accounts will be included. We have 
not had the opportunity to review those rules in detail and urge the Bureau to take care to ensure that 
there are no gaps that will lead to evasions. 


CRL, Payday Lenders Pose, supra. 
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We agree with the Bureau's approach of incorporating already-defined terms from other statutes or 
regulations and allowing the meanings to change automatically as those statutes are modernized. This 
simplifies compliance as terms have the same meaning whenever possible. It also allows the regulation 
to stay up-to-date without the need for additional rulemakings as products, practices, and technology 
evolved. 

Nonetheless, as we discuss in section 3.4 with respect to "lender," there are times when an existing 
definition (i.e., TILA's definition of "creditor") is not well suited to this rulemaking and poses a risk of 
evasion. Therefore, a preference for using pre-existing definitions should not be a hard rule. 

We also note that the term "account" under Regulation E does not now include gift cards,and we 
believe still will not even after the prepaid account rules are in effect.Under the proposed prepaid 
rules, the term "account" did not even include general-use prepaid cards if they were both marketed 
and labeled as a gift card. We assume the same is true of the final rule. 

This could prove an avenue for evasion. Payday lenders sell prepaid cards that consumers use to hold 
their funds and secure their payday loans.Lenders could start adding the term "gift card" in order to 
take those loans out of this rule. A card could be marketed as "give the gift of a bank account card" 
with the label in fine print. Despite gift card labeling and marketing, the card might function like a 
traditional network-branded prepaid card and hold consumer funds that could be accessed through a 
leveraged payment device. Simply because a consumer's account carries the word "gift" should not 
deprive the consumer of the protections of this rule if that account is used to secure a covered loan. 

Consequently, we urge the CFPB to expand the definition of "account" to a "general-use prepaid card" 
as defined in 12 C.F.R. § §1005.20(a)(3). Even if this term encompasses legitimate gift cards, it does no 
harm to include it within "account." Doing so adds no burdens to the card issuer and prevents payday 
lenders from using these types of accounts to evade the rule. Indeed, payday lenders have been 
known to use gift cards as a form of evasion, as noted in section 2.6.2. Alternatively, the CFPB could 
add a Comment to the anti-evasion provision with a gift card evasion. But it is clearer and more 
enforceable to simply expand the definition of "account." 

3.2. "Covered longer-term balloon payment loan" 

The definition of "covered longer-term balloon payment loan" determines which longer-term loans are 
subject to the stronger rollover provisions applicable to short-term loans. In defining this term, the 
Bureau has proposed that a balloon payment be considered a payment more than twice the amount of 
any other payment. 

We understand that the proposed definition generally tracks Regulation Z § 1026.32(d)(1).But 
Regulation Z's definition was aimed at a history of balloon payments on high-cost mortgage loans at 


12 C.F.R. § 1005.20(b)(2). 

Proposed 12 C.F.R. § 1005.2(b)(3)(i)(C). 

NCLC, Payday Lender Prepaid Cards (July 2015), http://www.nclc.org/issues/pavdav-lender-prepaid-cards.html 
(NCLC, Pavdav Lender Prepaid Cards).. 

The Bureau notes that the two definitions differ in that the proposed definition compares the pavment to anv 
other pavment rather than other "regular periodic pavments" as Regulation Z does. We agree with the Bureau's 
proposal that for these purposes each pavment should include principal and interest while excluding charges such 


41 




the end of 10- or 15-year terms. A balloon payment that is double the regular payment is a much 
higher percentage of the principal on a 6-month loan than on a 10- or 15-year loan. 

If the purpose of the definition of a balloon payment is to identify loans that are being reborrowed 
because a payment larger than other payments inflicted payment shock, the proposed definition is 
underinclusive. 

Under the proposed definition, a four-payment, 60-day loan with payments of $100, $100, $100, and 
$199 would not be considered a balloon loan, even though the $199 should be expected to cause 
payment shock for a financially distressed borrower. A consumer who is so strapped that she borrows 
$500 at 398% with biweekly payments of $90.78 is very likely to have trouble making a payment of 
199% of that amount. 

The definition in this context is also predictably vulnerable to evasion of the proposed protections for 
short-term loans and longer-term loans with balloon payments. While most loans on the market today 
with balloon payments may meet the definition of balloon loan as proposed, this could easily change as 
lenders attempt to evade the reborrowing restrictions applicable only to balloon loans. 

In fact, the mortgage rule was substantially tightened by Dodd-Frank to largely eliminate balloon 
payments on HOEPA loans. In the current context, the balloon definition would not prohibit balloon 
loans but only subject them to tighter anti-flipping rules, which also supports a tighter definition. 

An appropriate definition of "balloon payment" in the context of relatively small dollar installment 
loans to distressed borrowers can be found in the North Carolina Retail Installment Sales Act (RISA), 
which defines balloon as more than 10% above other payments, except for the final payment, which is 
25% above.For these particularly high-risk loans made to particularly financially distressed 
borrowers, we urge that any payment that is 10% greater than any other payment be considered a 
balloon payment. 

3.3. "Credit": § 1041.2(a)(5). 

Proposed § 1041.2(a)(5) assigns "credit" the same meaning as in Regulation Z, 12 CFR 1026.2(a)(14). 

We support this approach. 

We note, however, that the proposed rule's definitions section uses but does not define the term 
"loan." Several of the other definitions incorporate the word "loan" in contexts that do not necessarily 
include the well-defined categories of covered loans. These include § 1041.2(a)(5) ("consummation"), 
(11) ("lender"), (15) ("outstanding loan"), and (18)(i) ("total cost of credit"). Indeed, some of these 
terms are used in contexts in which they extend to non-covered loans. 


at late fees and payments accelerated upon the consumer's default, but that they should include changed 
payment amounts due to rate adjustments or other payment changes permitted or required under the loan. 
(Comment 2(7)-2. and 2(7)-3.) 

§ 25A-34. Balloon payments. With respect to a consumer credit sale, other than one pursuant to a revolving 
charge account, no scheduled payment may be more than ten percent (10%) (except the final payment may be 
twenty-five percent (25%)) larger than the average of earlier scheduled payments. This provision does not apply 
when the payment schedule is adjusted to the seasonal or irregular income of the buyer. (1971, c. 796, s. 1.) 
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While the meaning of the term "loan" may seem obvious, in common parlance it is often used to refer 
only to closed-end credit rather than open-end credit. In addition, courts might strain to understand 
why the CFPB used a term other than "credit," which it did define. Principles of statutory construction 
might lead a court to conclude the CFPB intended a different meaning. 

Consequently, we urge the CFPB either to replace the term "loan" in the sections listed above with 
"credit," or to define "loan" as "an extension of either closed-end or open-end credit." 

3.4. "Lender": § 1041.2{a){ll). 

We support the Bureau's general approach to defining "lender." But as discussed below, we urge that: 

• the term include service providers like credit service organizations (CSOs); and 

• the Bureau clarify that the term includes those who provide credit through early access to 
wages. 

3.4.1. We support a broader definition of "lender" than the "creditors" covered under 
Regulation Z, but it should reference "credit," not "loans." 

Proposed § 1041.2(11) would define lender as "a person who regularly extends loans to a consumer 
primarily for personal, family, or household purposes." As the Bureau notes, this proposed definition is 
broader than the general definition of creditor under Regulation Z. Regulation Z applies to a creditor 
only if the creditor extends credit that is subject to a "finance charge" or is payable by written 
agreement in more than four installments. 

We support the proposed approach and agree with the Bureau that a broader definition is necessary to 
prevent evasions. Lenders will certainly design their fee structures to evade Regulation Z, as they have 
in the past (see section 3.9 on the "total cost of credit" definition). Many covered lenders make loans 
that are repayable in a single payment, so they would not meet the prong of Regulation Z that covers 
credit payable in more than four installments. Lenders could also attempt to disguise their finance 
charges as fees for noncredit services to evade coverage, as discussed in section 3.4.3.3. As discussed 
above, the proposed definition covers lenders that regularly make "loans" but provides no definition of 
that term. We recommend that the definition instead include a person who regularly extends "credit," 
which is defined in proposed § 1041.2(9), following the Regulation Z definition. Unlike the definition of 
"creditor" under Regulation Z, the definition of "credit" does not turn on the fee structure. 

3.4.2. The term "lender" should include service providers such as credit services 
organizations. 

As the CFPB is aware and as discussed above at section 2.6.2, one method that payday lenders have 
used to evade state interest rate caps is the CSO or CAB model. A separate organization, often an 
affiliate, purports to merely be a loan broker, charging a fee for the service of "finding" a loan that is 
provided by another organization. The CSO thus claims not to be making a loan. 

The CFPB has appropriately made clear that fees charged by service providers such as CSOs are counted 
for purposes of determining rule coverage. Similarly, a loan has a leveraged payment mechanism or 


is^ZC.F.R. § 1026.2(a)(17)(i). 
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vehicle security even if that mechanism or security is held by a CSO or other service provider and not 
the lender. And the rule has included CSOs and CABs in its definition of "service provider." 

However, the proposed rule does not appear to include service providers in the definition of "lender" 
or to impose any obligations or prohibitions on them. All of the requirements of the rule are applied to 
the "lender." Thus, it is not clear if a CSO could be held accountable, despite the fact that in the 
existing CSO models the CSO is often the lender in all but name, and the CSO could be the one 
responsible for a reasonable ability-to-repay determination and debiting the consumer's account. 

Another problem is that several requirements of the proposed rule are different if the same lender or 
an affiliate is involved. The provisions implicated include those providing indicia of unaffordability on 
loans outstanding with the same lender or its affiliate for both short- and longer-term loans (§ 

1041.6(d) and § 1041.10(c)); any provision addressing non-covered bridge loans (§ 1041.6(h), § 
1041.7(d), § 1041.10(f)); other rollover restrictions at § 1041.10(e); and the limits on the number of 
exemption loans permitted in 12 months from the same lender or its affiliate for the longer-term 
exemption loans (§ 1041.11(c) and § 1041.12(c)). 

Yet if the affiliate is a CSO and not a "lender"—or if the CSO is not even an affiliate—^^''the rules may 
not apply as intended. The rule does not readily seem to account for loans made by unaffiliated 
lenders but through the same or an affiliated service provider, like a CSO or CAB. 

To fix both of these problems, we urge that CFPB add to the definition of lender: 

The term lender also includes a service provider to a tender that provides a material service to 
lenders in connection with the lender's offering or provision of covered loans. 

Alternatively, the CFPB could include a more specific provision such as those in some state laws.^^^ 

In addition to clearly covering service providers, the CFPB should also add a comment that explains that 
a lender is considered to be the same lender or affiliate (for purposes of the provisions where that is 
relevant) if the second lender is a service provider to the first lender or if the two lenders use the same 
or affiliated service provider. 

3.4.3. The term "lender" does, and should, include those who offer credit through early 
access to wages. 

3.4.3.1. Early access to wages is credit. 

The CFPB has asked whether the term "lender" does, or should, include some new services that allow 
consumers to draw on money they have earned but not yet been paid or that offer to help consumers 
to smooth income. Some of these services rely on "voluntary" tips, some charge for each transfer, 
while others are compensated through a monthly or weekly fee that may also cover other services 
potentially unrelated to the usage of credit. Some are integrated with the employer, but some are not. 


Affiliate has the same meaning as in 12 U.S.C. 5481(1). The Dodd-Frank Act defines affiliate as any person that 
controls, is controlled by, or is under common control with another person. 
i5=5ee, e.g., N.H. Rev. Stat. § 399-A:l(XII). 
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The primary question is whether the service offers credit. If it does, then the service would generally 
fall under the definition of covered short-term loan regardless of pricing or repayment mechanism. 
These services, to our knowledge, are all repaid through a leveraged payment mechanism (either EFT 
or payroll deduction) in less than 45 days. Since there is no exemption in the proposed rules for short¬ 
term credit that charges no or low fees, the providers of these products meet the proposed rule's 
definition of "lender" regardless of their cost. The next question then is whether there should be an 
exemption for any of these services, which we address in section 3.4.3.4 below. 

The proposed rules (other than the definition of "lender," which section 3.4 of these comments urges 
the Bureau to revise) rely on the Regulation Z definition of "credit," which is "the right to defer 
payment of debt or to incur debt and defer its payment." 

A small number of services may not meet this definition. For example, some services may arrange for a 
split direct deposit directly from the employer to the employee, with part of the wages deposited early 
and the rest on the regular payday. These services may not involve credit if the employer pays the 
wages early and thus a third party does not advance the wages and defer repayment. Flowever, we do 
have some concerns about these products, and the CFPB should not make a definitive conclusion now 
as to whether or not they are credit. 

But as we understand them, the majority of early wage access services do indeed offer credit. They 
advance consumers' wages to them and are repaid later either from the employee's wages through 
payroll deduction or from an electronic fund transfer (EFT) from the consumer's account. Some (like 
GreenDot's GoBank arrangement with Uber) advance the wages for only a few hours, until the 
employer and the provider settle at the end of the day. Others advance the wages until the regular 
payday, when the advance is repaid through a payroll deduction. Some services (like, we understand, 
ActiveFlours and Even) repay themselves through the ACFI system from the employee's account after 
the regular paycheck is deposited, just as payday lenders do. But in all of these services, the employee 
is given a wage advance and has the right to defer repayment of it through a later transfer of the 
employee's wages or deposits to the provider. 

Many of these services may have a connection with the employer's time attendance data file or the 
payroll provider to find out how much in wages are already earned and owed. But the knowledge that 


156 yye do have concerns about these products, which have some of the dangers of a cycle of debt posed by 
payday loans. Consumers can get into the same cycle of spending their paycheck early, having a hole in their pay, 
and needing to draw pay early again the next pay cycle. The ability to access wages early might help the first 
time, but if it becomes a pattern, it might make it more difficult for employees to manage large expenses like 
rent. In fact, one study found that payday loans that were repaid weekly had a far higher charge-off rate 
(97.37%) compared to those that are paid biweekly, semi-monthly or monthly (28% to 40%). J. Floward Beales, III 
& Anand M. Goel, Small-Dollar Installment Loans: An Empirical Analysis at 25 (Mar. 20, 2015) (Beales/Goel). 

Since payday loan payments usually correspond to the pay schedule, the fact that borrowers with weekly 
paychecks default at a higher rate may indicate that a weekly paycheck makes it easier to spend money quickly 
and more difficult to manage larger monthly expenses. 

While the fees for early wage access products are relatively low, they can add up and effectively set up a 
situation where the employee is simply paying to access their wages. Spending pay early also can make 
transitions more difficulty if the employee is laid off or otherwise changes to another job. There is also the 
possibility that some of these products could charge extremely high fees even if the wages are paid early through 
direct deposit. Thus, the CFPB must keep a close eye on these products and consider the extent to which they 
should be considered credit or otherwise subject to protections. 
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wages are earned and waiting to be paid does not change the fact that the service is offering credit 
when it provides an advance and is repaid later from the employee's wages. 


To ignore the credit aspect of this type of arrangement would open up a huge potential loophole in the 
proposed rule. That is essentially what payday lenders are in the business of doing: advancing wages 
until payday. When consumers take out a payday loan, they may have wages earned and unpaid with 
their employer. There is a lag between when wages are earned and when they are paid. If a payday 
lender were to confirm that the consumer has $300 in unpaid wages on the day of the loan, it would 
not be any less of a loan. 

In fact, one payday lender is already claiming that its loans are earned wages. Shutter Lending charges 
$18 per $100 loaned with APRs that go as high as 1642%.^” The lender claims: 

Employees of participating companies are advanced funds only in amounts that can be paid 
back via a direct payroll deduction on their next paycheck; in other words, financing is based on 
actual wages earned and not credit history.^^® 

Thus, the fact that some of these services are integrated with employers does not prevent abusive 
lending products that should be covered by the rule. The CFPB is appropriately including payroll 
deduction loans in this rulemaking, and some very high-cost, dangerous products have been offered 
through employers.It would be simple for a payday lender to match the size of a payroll deduction 
loan to the portion of the paycheck that is purportedly already earned at that point. 

Moreover, some of these services are not directly integrated with employers and do little more to 
assess "earned but unpaid" wages than what payday lenders do. They look at the consumer's bank 
account and record of direct deposits and estimate how much unpaid earnings the employee has. If an 
employee normally earns $1000 every two weeks and comes in to a payday store one week before 
payday, the lender could claim that the employee has $500 in unpaid wages and that the loan is merely 
paying out those wages early. Any early wage access service could also charge payday loan pricing of 
$15 for every $100 in wages that are paid early. If the early payment is not considered "credit," then 
the size of the fee would not change that fact. 

Some services are slightly more high-tech than most traditional payday lenders, obtaining login 
information from the consumer's bank account so they can directly observe direct deposits. But 
payday lenders could easily adopt that approach if it enabled them to claim that a loan is not a loan but 
is just accessing earned wages. Knowing past direct deposits also does not enable the provider to know 
the size of the upcoming paycheck; it could be smaller than usual, meaning that the consumer does not 
in fact have the anticipated earned wages. 

It is critical that the CFPB not adopt an unduly narrow view of "credit" in an effort to exclude fintech 
providers from this rulemaking. In section 3.4.3.4 below, we propose a narrow exemption for low-risk, 
low-cost products that are farther away from traditional credit. But staying faithful to the full definition 


https://www.shutterlending.com/fee_schedule.html. 

https://www.shutterlending.com/. 

For example. Think Finance, a payday lender that used a tribal lending model, see Jack Newsham, RICO Claims, 
Others Survive In Vt. Tribal Payday Lending Suit (May 20, 2016), previously had a payroll deduction product. See 
Elevate SEC Form S-1 at 170. 
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of "credit" under Regulation Z—even for products that might ultimately be exempted—is critical to the 
integrity of not only the Truth in Lending Act but also the CFPB's ability to address credit abuses in 
many unforeseeable ways in the future. 


3.4.3.2. Early wage advancers compensated through "voluntary" "tips" are 
also lenders. 

The CFPB has asked whether services that are compensated through purportedly voluntary "tips/' 
are—or should be—"lenders." The answer is squarely yes for several reasons. 

First, for loans of 45 days or less, the definition of covered short-term loan does not turn on whether or 
how much the lender charges. Only a charity or other entity that does not regularly make loans would 
be exempt. So excluding tip-based products would require a special exemption. 

Second, permitting "voluntary" charges would open up evasions. Lenders could suggest a tip amount 
resulting in a high cost for a short-term loan, and it could make it easy to pay a tip and difficult not to. 
Indeed, a lender could have some mechanism to discourage consumers from using the service without 
paying a tip or cutting them off if they do so repeatedly. It is also likely that tips in isolation would 
appear low to the consumer but that they cumulate and add up to a high APR. That is part of the 
problem with payday loans: $15 per $100 doesn't sound like much but it is for a short-term loan, and it 
adds up with rollovers. Even if users are "tipping" $3 per $100, that is expensive for a short-loan. The 
consumer can get into the same cycle of reborrowing as with a traditional payday loan; there is no 
underwriting for ability to repay; and the same problems with failed payments can occur. 

Moreover, lenders may start with "voluntary" tips and then move to mandatory ones once they have a 
base of consumers hooked. As the Bureau notes, some payday lenders offer their first loan for free.^“ 

Third, users who "tip" incur debts that must be repaid and are secured through a leveraged payment 
mechanism that may cause consumer harm. Consumers likely preauthorize repayment through the 
ACFI system and the bank account is debited for the payment on payday. If the anticipated pay is not 
deposited, or if other debits leave the account with insufficient funds, the ACFI payment may either 
bounce and trigger an NSF fee or be paid through an overdraft, triggering an overdraft fee. If the 
payment fails, it may be re-presented, potentially triggering multiple fees. And if the borrower owes an 
unpaid debt, she could potentially be subjected to debt collection activity. Thus, these loans, even if 
they require only "tips," can lead to the same harms as any other payday loan. 

3.4.3.3. Weekly or monthly fees not directly tied to credit advances can still be 
a form of paying for credit. 

The CFPB has solicited comment on whether companies that impose no charge on the consumer, or 
that charge a regular membership fee that is unrelated to the usage of credit, should be considered 
lenders under the rule. In section 3.4.3.4 below, we propose an exemption for companies that charge 
low fees that are truly unrelated to credit. But unless they meet the criteria we have outlined, services 
that provide credit and charge fees should not escape the rule merely because they design a fee 
structure that obscures the pricing of the credit. 


i“81. Fed. Reg. at 47871, n.58. 
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There is no free lunch, and it is essential that the CFPB look closely at any product that claims to offer 
credit for free. Unless it is truly a rare event on a product that does not have a credit component- 
such as an inadvertent overdraft on a prepaid card that results from a force-pay situation and does not 
trigger a fee^®^—it is likely that any product with a credit component is finding a way to charge for that 
credit. However, in the next section, we propose an exemption for a narrow category of low-cost early 
wage access products that may include trivial amounts of risk-free credit. 

As discussed in section 3.9 below, we agree with the CFPB's assessment that focusing on a "finance 
charge" directly tied to credit as defined in Regulation Z would open up too much space for evasions in 
an industry eager to exploit it. As the CFPB observed in the prepaid card rulemaking,membership 
and other monthly or periodic fees can be a means of covering the cost of credit even if they are not 
directly tied to or triggered by specific advances of credit. 

For example, PayActiv provides an app that enables employees to access earned but unpaid wages. It 
charges a $5 "membership fee" in every pay period in which the employees access services.In other 
words, if the employee takes a wage advance, there is a fee. While it is possible that there are other 
services that also trigger the fee, clearly the advances are the main purpose of the app and the fee is 
charged for those advances. This is true regardless of whether the employee may take multiple 
advances per pay period without incurring additional fees. 

An examination of one of the new income smoothing products on the market. Even, also shows how a 
membership fee can be used as way of charging for credit, and as a way of collecting the credit itself. 
We describe Even because it offers an illustration of the potential dangers of carving out exemptions 
for fintech products that work differently than traditional credit. Other lenders could use the Even 
model with a much higher pricing structure. 

Even offers an app that offers to help consumers smooth the spikes and dips of uneven income. Even 
charges a $3 weekly fee, although apparently some employers cover that fee. The fee is not directly 
triggered by usage of credit, as it is charged whether or not the consumer borrows that week and is 
also charged to consumers who only move money in and out of savings and do not use any credit. But, 
as discussed below, the fee is clearly a way of charging for credit and recovering advances that are 
unpaid. 

Based on a review of direct deposit activity. Even determines the consumer's average paycheck. On 
paydays when the pay is above average, the app automatically transfers the excess to a separate 
savings bucket. When the paycheck is below average, the app transfers funds from the savings bucket 
to make up the difference. The app will also advance funds to make up a shortfall if there is not 
enough money in the savings bucket. Repayment is taken from any excess paychecks. 

Although the app will not take more than the "excess," the app recalculates the "average"—and thus 
the "excess"—based on the last three paychecks. So if the consumer's wages have gone down, so does 


See Comments of NCLC on Prepaid Accounts Under the Electronic Fund Transfer Act (Regulation E) and 
the Truth in Lending Act (Regulation Z), Docket No. CFPB-2014-0031, RIN 3170-AA22 at 57 (Mar. 23, 2015), 
http://www.nclc.org/images/pdf/banking_and_payment_systems/nclc_prepaid_card_npr_comments- 
032315.pdf. 

See 79 Fed. Reg. 77102, 77230 (Dec. 23, 2014). 

See https://www.pavactiv.com/faq/ ("How much is the MyMo Membership Fee?). 
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the average, and there can be "excess" that is taken to repay the credit even with a paycheck that is 
still reduced and does not leave the consumer enough funds to pay expenses. Payments appear to be 
made to and from Even through preauthorized ACH payments. 

Employees using Even can incur debts that need to be repaid. The employee can turn off Pay 
Protection, but the app then goes into "Settling up" mode where Even continues to make withdrawals 
from any "excess" and continues to charge the $3 weekly fee (if not covered by the employer). 

It appears that it is nearly impossible to stop the $3 weekly fee if the consumer owes money. If the 
employee loses her job, she can pause the account with no weekly fee for up to six months until 
receiving paychecks again. But short of that situation. Even does not allow the consumer to disenroll or 
stop the weekly fee if money is still owed, as illustrated by these statements in the terms and 
conditions: 

Just like you have the right to cancel, we have the right to cancel your use of Even.... 

It can also happen if we have attempted to contact you by in-app notification regarding 
repayment and have not received a response. In the event of cancellation. Even may suspend 
or close your Even account. We will inform of our decision via in-app notification, and you can 
always talk to our support team if you have questions. If you owe money to Even, your 
subscription payments stop when you have fully repaid your balance. 

Before we can close your Even account, we first need to pay back any advances you owe to 
Even. We also need to pay any subscription payments that were unpaid during your use of Even. 
This typically means that we split your balance owed into four payments on each of your next 
four paydays....If we attempt to contact you about building a repayment plan and we do not 
hear back from you, we will send you an in-app notification informing you of the repayment 
plan and schedule that we will be following. 

Two things we won't do: we won't sell your debt to a collections agency. We also won't report 
your debt to a credit bureau, or use it to hurt your credit score. Other than those two things, 
we will use the legal options available to us in order to collect the money you owe 

In short, while there is no direct interest on Even's advances, or any per-advance fee, the $3 weekly fee 
is unquestionably intended to cover the cost of advancing the funds and the risk that they will not be 
paid back. Although the fee also covers the service of transferring money to and from savings, that 
does not appear to be its primary purpose. The discussion on the website appears to contemplate 
employees who regularly need to access credit. Thus, the weekly fee should be considered to be a fee 
for the cost of credit. 

We recognize that, under the right circumstances, income smoothing products like Even may be 
helpful. As discussed in section 3.4.3.4 below, we believe that Even may be able operate under the 
rules as proposed without an exemption. But Even is clearly offering credit, charging for that credit, 
and potentially subjecting consumers to injury if the credit proves unaffordable. Thus, products like 
Even's must be covered by the rule. 


https://even.com/terms (emphasis added). 
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Indeed, it is clear that consumers can incur overdraft and NSF fees from Even payments. Even deducts 
the $3 weekly fee every Friday, and it appears that it will do so regardless of the account balance. The 
terms warn consumers that "we might charge your subscription fee during a time that your bank 
balance is low, causing your bank to charge you an overdraft fee." Even will refund overdraft or NSF 
fees in certain circumstances, but not if the Even account is "closed" (but still incurring fees), unless the 
consumer is paying on a payment plan. Thus, the $3 weekly fee that consumers cannot stop can trigger 
NSF and overdraft fees, making the payment protections of this rule important. 

3.4.3.4. The CFPB should consider exempting a narrow category of low-cost, 
risk-free early wage access products. 

For the reasons described above, it is very dangerous to ignore the credit aspects of early wage access 
products; to focus on the lack of a direct and obvious finance charge; or to provide a broad exemption 
for fintech products. The CFPB's recent action against LendUp^“ (which clearly would be subject to this 
rule) is another reminder about why regulators must resist calls to be lax about "fintech" products in 
the name of innovation.^®® 

Nonetheless, we recognize that the requirements of the proposed payday rule may not mesh precisely 
with some products that are providing small amounts of credit and that may benefit consumers 
without posing any risk of harm. 

Consequently, we propose a narrow exception for early wage products that do technically have a credit 
component but do not expose consumers to any potential for debt or for the harms of a leveraged 
payment mechanism. A price cap is also essential in order to prevent evasions. Of course, any product 
that does not offer credit at all would still be outside this rule. If the Bureau grants this exemption we 
urge it to monitor these lenders closely to ensure the exemption does not create opportunity for 
abuse. 

Thus, we propose that the CFPB exempt from the definition of "lender" (but not the definition of 
"credit") a person who offers a service that: 

(1) Enables the consumer to access actual earned wages, as determined from the payroll 
provider or access to the time attendance data file; 

(2) Deducts wages that are paid early from payroll without any use of any other leveraged 
payment mechanism such as preauthorized ACH; 


See Press Release, CFPB Orders LendUp to Pay $3.63 Million for Failing to Deliver Promised Benefits 
Online Lender Did Not Flelp Consumers Build Credit or Access Cheaper Loans, As It Claimed (Sept. 27, 2016), 
http://www.consumerfinance.gov/about-us/newsroom/lendup-enforcement-action/ : Calif. Dep't of Bus. 
Oversight, Press Release, CA DBO Announces $2.7 Million Settlement with LendUp to Redress Widespread 
Violations of Payday, Installment Loan Laws Firm Charged Thousands of Borrowers Unlawful Fees and Rates (Sept. 
27, 2016), http://www.dbo.ca.gov/Press/press releases/2016/LendUp%20Settlement%20Release%2009-26- 

16.pdf . 

^®® Another example of a flashy fintech product that failed expectations (before "fintech" was a word) was the 
short-lived "Tandem Money," which purported to help people transition from borrowing to savings. In reality, it 
was a sugar-coated payday loan tied to a prepaid card. NCLC, Press Release, Prepaid Card Payday Loan/Savings 
Product Folds (Nov. 9, 2012), https://www.nclc.org/images/pdf/pr-reports/pr-tandem-monev.pdf . 
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(3) Does not pose any possibility that the consumer could incur a debt that has to be repaid 
other than through a payroll deduction from the next regular paycheck, and gives the 
provider or employer no right to collect against the consumer under any circumstances; 

(4) Charges no more than $10 per month. Bona fide fees not tied to credit that are reasonable 
and customary for an account or service that does not offer credit would be excluded. (For 
example, an ATM fee on a prepaid card, or a $15 per month fee for a platinum rewards 
checking account with cash-back.) 

(5) Permits the consumer to cancel the service with no further fees at any time. 

This exemption hews close to the spirit of the definition of credit because the consumer does not incur 
a debt to anyone (even though it arguably is a debt repaid through payroll deduction). It does not pose 
the risks of ACH payments or other leveraged payment mechanisms or the risk of collection of unpaid 
credit. 

The fee limit is necessary in order to prevent this from becoming a loophole for payroll deduction 
loans. For example, imagine a lender that offers a payroll deduction loan at $15 per $100. The 
consumer earns $600 every two weeks. Seven days before payday, the consumer wants a $300 loan. 
The lender can access the wage and hour system and can see that the consumer has already earned 
$300 in that pay period. The lender makes the loan but claims that it is just paying wages early, with 
$345 deduced from payroll. The lender might even have an arrangement with the employer where the 
lender gets paid the same day as the loan (or just through a normal payroll deduction on payday). 
Similarly, without a fee limit, the wage access provider could charge a $50 per week membership 
fee. The consumer can draw wages early whenever the consumer wants as long as they have been 
"earned." 

These types of expensive payroll deduction loans should clearly be covered even if they are otherwise 
designed consistent with the proposal above. 

On the other hand, some reasonably priced early wage access products on the market today would 
likely be exempt, or could become exempt with modest changes. For example. Green Dot's Uber Debit 
account charges no fees for Uber drivers to access their wages early. There is no monthly fee and only 
a bona fide out-of-network ATM fee that is typical for a prepaid card. Other services that charge for 
each early wage transfer could continue doing so as long as the fees are capped at $10 per month. 

Services that allow consumers to incur debt and use ACFI or other payment transfers that can fail 
should be subject to the rules. 

3.5. "Loan sequence" or "sequence": § 1041.2{a){12). 

The proposal defines "loan sequence" or "sequence" as a series of consecutive or concurrent covered 
short-term loans in which each loan is made during the time period in which the consumer has a 
covered short-term loan outstanding and for 30 days thereafter. 

We urge that this definition be revised to provide "for 60 days thereafter" rather than 30. This 
definition has significant relevance to the rule's provisions aimed at addressing flipping both short- and 
longer-term loans. As we discuss in more detail at sections 8.3 and 11.3.1, the evidence strongly 
suggests that a typical payday or vehicle title borrower has an expense cycle of longer than 30 days. 
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and lenders should be expected to evade rollover restrictions by encouraging borrowers to reborrow 
31 days later. 

In addition, the Bureau solicits comment on whether it should modify this definition to address an 
evasion tactic whereby a lender permits a borrower to skip a payment in exchange for a late fee that 
functions the same as a rollover fee. We urge that it make this modification and provide that if a 
substantial portion of a portfolio's borrowers pay late fees in exchange for skipping a payment, each 
extended payment should be treated as a new loan in the sequence. 

3.6. "Non-covered bridge loan": § 1041.2(a)(13). 

Section 1041.2(a)(13) defines "non-covered bridge loan" as a non-recourse pawn loan substantially due 
within 90 days and made within 30 days of a covered short-term or covered longer-term balloon- 
payment loan outstanding, made by the same lender. 

We urge that this definition be broadened to include any longer-term loan, covered or non-covered by 
the same lender. We also urge the time period be 60 days rather than 30, consistent with our 
recommended change to the definition of "loan sequence" above. 

A broader definition of non-covered bridge loan is essential to preventing easy evasion of the rollover 
restrictions applicable to short-term and longer-term balloon loans. Regardless of the extent to which 
payday and vehicle title lenders make non-covered longer-term loans now, we should fully expect them 
to if this definition is not broadened. See sections 8.10 and 11.10 for further discussion related to the 
need to expand this definition. 

3.7. "Outstanding loan": § 1041.2{a){15). 

The Bureau's definition of "outstanding loan" has significant implications for several parts of the rule, 
including the ability-to-repay determination, the rule's provisions addressing flipping, and the short¬ 
term exemption. The manner and extent to which delinquent debt should be considered may differ in 
each of those contexts. 

The proposed definition of "outstanding loan" is: 

"a loan that the consumer is legally obligated to repay, regardless of whether the loan is 
delinquent or is subject to a repayment plan or other workout arrangement, except that a loan 
ceases to be an outstanding loan if the consumer has not made at least one payment on the 
loan within the previous 180 days."^®^ 

First, to clarify the situation where no payments were ever made, we suggest the language be modified 
to read: 


^®^The rule further proposes that once a loan is no longer outstanding, it cannot become outstanding again. 81 
Fed. Reg. at 47908; Proposed § 1041.2(15); Proposed Comment 2(15)-2. Belatedly, we agree that a lender selling 
a loan or servicing rights to it should not affect whether the loan is outstanding. Proposed Comment 2(15)-2. 
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"except that a loan ceases to be an outstanding loan if the consumer h a s not m a de a t l e a st one 
p a ym e nt on th e l o a n with i n th e pr e vious 180 d a ys lSl days after the last payment or, if no 
payments were made, 181 days after the disbursement of the loan ." 

More importantly, we urge the Bureau to expand this definition to include loans for which the last 
payment was made more than 180 days ago. 

We are concerned that, with respect to the ability-to-repay determination, the exclusion of debt only 
six months old risks (1) understating payments on major financial obligations; and (2) permitting 
lenders to ignore indicators of financial distress that should be relevant to the borrower's ability to 
afford new debt. We discuss these concerns in detail at 6.2.2. 

We recommend the following changes to "outstanding loan" to mitigate the risk that consumers with 
delinquent unaffordable loans will be harmed by additional unaffordable credit: 

1. Modify the definition to exclude only loans with both no payment and no debt collection 
activity over the course of the established time period. 

2. For loans from a different lender: Use a period of 365 days. 

3. For loans from the same lender: 

a. If the loan has not been written off or sold to a debt buyer, include the loan regardless 
of how much time has passed. 

b. If the loan has been written off and is no longer being collected by the lender, or has 
been sold to a debt buyer, use a period of 365 days following the last collection 
attempt. 

Using 365 days rather than 180 for same-lender loans is consistent with the Bureau's concerns 
that lenders will exploit a cut-off point in an attempt to encourage new borrowing or revive 
collections activity. 

4. Require that lenders report collections activity to the RISs, as noted in 14.4 (for debt buyers, we 
urge the Bureau to include this requirement in its proposed debt collection rules). 

In addition, as discussed in section 11.4.2.211, we urge that loans that are repaid early be deemed to 
be "outstanding" for 30 days in order to prevent evasions. In that section we also urge that lenders be 
prohibited from refinancing their own defaulted loans even if the loans no longer meet the definition of 
"outstanding." We also address the issue related to the short-term exemption at section 9.8.2.6. 

3.8. "Service provider: § 1041.2{a){17). 

We agree with the Bureau's proposed definition of service provider, which the Commentary provides 
includes credit access businesses and credit service organizations.Credit access businesses and 
credit service organizations are used in some states to make payday loans in evasion of state interest 
rate caps (see section 2.6.2 above). As the Bureau notes, regardless of the formal division of functions 
between the nominal lender and the credit access business, the loans produced by such arrangement 
are functionally the same as those covered loans issued by a single entity and present the same set of 
consumer protection concerns."^®® See proposed revisions to the definition of "lender" at section 3.4.2 


Proposed Comment 2(a)(17)-l. 
Fed. Reg. at 47908. 
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above, where we urge including "service provider" in the definition of "lender" to ensure that all loans 
involving CSOs and CABs are addressed as the rule intends. 

3.9. "Total cost of credit": § 1041.2{a){18). 

We support the proposal's approach to provide a broad definition of "total cost of credit" that includes 
not only finance charges under Regulation Z, but any application fee, participation fee, charge imposed 
in connection with credit insurance (whether "voluntary" or not), and fees for credit-related ancillary 
products.We also support the Bureau's note that fees paid by consumers to credit access 
businesses or credit service organizations are typically finance charges and thus would be included in 
the total cost of credit. A broad approach is critical to prevent evasion and consistent with the DoD's 
efforts to do the same under the MLA. 

However, to prevent evasion that would persist under the proposal, we urge: 

• Eliminating the exclusion of the cost of credit insurance and other ancillary products added 
more than 72 hours after disbursement of funds; and 

• Explicitly ruling that all ancillary products are "credit-related." 

Excluding costs incurred more than 72 hours after disbursement of funds will lead to evasion.The 
Bureau explains that the purpose of this 72-hour period is to "ensure" that lenders cannot evade the 
rule. The Bureau further notes that it believes lenders' leverage will have diminished by 72 hours later, 
"and thus it is less likely that any charge for credit insurance or other credit-related ancillary products 
and services that the consumer agrees to assume after that date is an attempt to avoid coverage 
under" the leveraged payment mechanism/vehicle title trigger. 

This approach leaves undue risk that lenders will use the 72-hour gap to evade the cost-based 
threshold, and thus the scope of the rule altogether, while still making very high-cost loans. Two points 
of context are very important here. 

First, credit insurance and ancillary products have played a key role in lenders' evasion of cost limits in 
the past, and they should be fully expected to do so here if not fully covered. Consumer finance 
lenders, for example, sell more credit insurance in states with lower interest rate limits than they do in 
states with higher or no limits.And where they do sell it, these "voluntary" products can have close 


1041.2(a)(18). 

1041.2(a)(18)(i)(A)-(B). 

interactive map provided here— http://proiects.propublica.org/graphics/installment-loans — shows the 
stated APR versus the effective APR on World Acceptance loans in the states where the company operates. In a 
state like Missouri that has no rate cap on longer-term loans, the effective and stated APRs are identical (203.9% 
each), meaning that the company does not sell insurance products (since that cost is typically excluded from the 
APR). But in states with rate caps on longer-term loans, the effective APR far exceeds the stated rate, with the 
difference largely attributable to credit insurance and other ancillary products. For example, Kentucky has a 36% 
rate cap for installment loans like World's. The stated APR on World's loans there is 33.6%, versus an effective 
APR of 75.1%. Pro Publica reported that World said that whether or not it sells insurance products in a state 
depends on state law and if "it makes business sense to do so." Kiel, Paul. The 182 Percent Loan: How 
Installment Lenders Put Borrowers in a World of Hurt (May 13, 2013), 
https://www.propublica.org/article/installment-loans-world-finance. 
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to 100% attachment rates.Second, particularly on high-cost loans, credit insurance and other 
ancillary products are typically little more than junk fees that provide notoriously little value to the 
borrower.^^^ 

Thus, the rule should include the cost of all credit insurance and other ancillary products in the total 
cost of credit regardless of when the cost is incurred. Consistent with our proposed modifications to 
the leveraged payment mechanism trigger at section 4.4 below, if a lender does not make a reasonable 
ability-to-repay determination at the outset, then it should not be permitted to sell credit insurance or 
other ancillary products later that would put the all-in APR above 36%. 

We note that including the cost of credit insurance and other ancillary products regardless of when 
incurred is the approach most consistent with the MLA, which both explicitly requires that credit 
insurance and other ancillary products be included in the MAPR and explicitly prohibits their costs from 
being excluded as "bona fide" fees for purposes of the credit card exemption. 

As an alternative approach, as also proposed for the leveraged payment mechanism prong at section 
4.4 below, the rule could provide that if more than 25% of the portfolio exceeds an all-in APR including 
ancillary products, then all future loans must comply with the rules. In addition, the rule's payment 
protections should apply to any loan that exceeds an all-in 36% at any point during the loan term. 

Further, we urge that the Bureau clarify that the term "credit-related ancillary products" includes any 
products or services sold by the lender, its affiliate, or a service provider that is in any way involved in a 
credit transaction. There is no end to the range of products that lenders may sell in an effort to 
increase the cost of a loan without triggering coverage under the rule. Whatever the value of these 
products when sold with a purchase money loan for a new car, they are highly likely to be exploitative 
in connection with covered high-cost auto title loans. Extended warranties and service contracts in 
particular have often proven to be scams.It is also unclear whether the current definition includes 
auto club memberships, which are being included in certain lender proposals pushed at the state 
level. 


The attachment rates of these products in states where World sells them are close to 100%. In one study, 

100% of World borrowers in samples from Tennessee and Louisiana and 99% in a sample from South Carolina had 
purchased a voluntary product. 96% of all such borrowers across all five states purchased a voluntary product; 
75% purchased two or more voluntary products. The average borrower purchased 2.42 voluntary products per 
loan. "Mangrove Partners: Presentation to the Consumer Finance Protection Bureau." Washington, D.C., August 
20, 2013. On file with Consumer Federation of America. 

See, e.g.. Why Credit Insurance Is a Poor Value, Bank Talk (Sept. 11, 2015), http://banktalk.org/content/whv- 
credit-insurance-poor-value ; See, e.g., Carolyn Carter, et al, Nat'l Consumer Law Ctr., "Installment Loans: Will 
States Protect Borrowers from a New Wave of Predatory Lending?" at 13-17 (2015), 

http://www.nclc.org/images/pdf/pr-reports/report-installment-loans.pdf (discussing loan packing); Paul Kiel, 

"The 182 Percent Loan: Flow Installment Lenders Put Borrowers in a World of Flurt", PmPublica (May 13, 2013), 
https://www.propublica.org/article/installment-loans-world-finance (discussing how add-on credit-related 
products increased the cost at no benefit to the borrower). 

80 Fed. Reg. 43559 (July 22, 2015), http://www.gpo.gov/fdsvs/pkg/FR-2015-07-22/pdf/2015-17480.pdf . 

FTC, Auto Service Contracts and Warranties, https://www.consumer.ftc.gov/articles/0054-auto-service- 
contracts-and-warranties#beware. 

Arizona FIB 2152, Signed into law March 24, 2016, 

http://www.azleg.gov//FormatDocument.asp?inDoc=/legtext/52leg/2r/bills/hb2152o.asp&Session ID=115 ; 

Texas FIB 3938 (2015), http://www.legis.state.tx.us/BillLookup/Flistorv.aspx?LegSess=84R&Bill=FIB3938 ; See also 
Ben Protess, "Subprime Lender, Busy at State Level, Avoids Federal Scrutiny," The New York Times (Sept. 6, 2016) 
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4. THE SCOPE OF THE RULE IS APPROPRIATELY BROAD BUT SHOULD BE BROADER: § 1041.3. 


4.1. Overview. 

The scope of the rule is essential to its success. As discussed in sections 2.6.1 and 2.6.2 above, payday 
lenders have proven themselves adept at evading the scope of rules designed to cover them. The 
proposed scope is strong in that it applies to high-cost payday and car title loans regardless of how 
large they are or how long their stated term is, and it applies regardless of a lender's status as a 
government-insured depository institution or a tribe. But in other respects, the scope of the rule is 
significantly narrower than the evidence suggests it should be, and we urge the Bureau to broaden it 
accordingly. We make the following recommendations: 

• The scope appropriately applies regardless of loan term, size, or issuer. 

• Vehicle title loan coverage should not depend on whether the title is a "condition" of the loan. 

• All high-cost loans with leveraged payment mechanisms or vehicle titles should be included. 
Lenders will game a rule limiting coverage to mechanisms obtained within 72-hours. 
Alternatively, the rules should apply to any lender that has obtained a leveraged payment 
mechanism from at least 25% of its borrowers. 

• The 36% fee-inclusive APR must include all ancillary products, and regardless of when their cost 
is incurred. 

• The term "leveraged payment mechanism" should be defined more broadly: 

o Payroll deduction loans should be included whether the payroll deduction is 
"voluntary" or not. 

o Loans where the lender retains the right to garnish wages should be covered, 
o We agree that coverage should not be limited to repayment tied to payday. 

• Certain proposed exclusions from scope should be eliminated or narrowed to prevent 
foreseeable evasion: 

o The exclusion for credit cards should be eliminated or narrowed to lower-cost 
mainstream credit cards, consistent with the MLA approach, 
o The exclusion for pawn loans should be narrowed. 

o The exclusion for overdraft lines of credit should be eliminated or narrowed, 
o The exclusion for student loans should be eliminated. 

• High-cost loans secured by personal property should be covered, consistent with the long¬ 
standing FTC Credit Practices Rule. 

• In addition, any high-cost loan should carry an ability-to-repay requirement. 

4.2. The Scope Appropriately Covers Loans Regardless of Length, Size, or Issuer: §1041.3(b)(2). 

We strongly support the proposed scope as including both short-term balloon payment payday and 
vehicle title loans as well as longer-term loans for reasons discussed at sections 2.5 above and 10.2 and 


(noting "Another successful bill this year enabled the company to offer new types of insurance policies alongside 
its loans, including accidental death and dismemberment coverage, an important area for OneMain."), 
http://www.nvtimes.eom/2016/09/07/business/dealbook/subprime-lender-busv-at-state-level-avoids-federal- 

scrutinv.html? r=0 . 
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10.3 below.^^® Lenders can be expected to evade any rule that applies only to loans of less than a 
certain length. 

The Bureau solicits comment on whether the scope for longer-term loans should be limited by a 
maximum loan size. A maximum loan size would invite evasion. Lenders have already used loan size 
limits to evade interest rate caps. One lender, for example, offered larger loans to consumers who 
wanted smaller loans and urged them to immediately repay the excess.Additional examples include 
$601 vehicle title loans to evade South Carolina's $600 loan limit; California and Virginia loans over 
$2,500 to avoid the rate caps that apply to loans under that threshold; and evasions of the New Mexico 
2007 Payday Loan Reform Act.^^° 

The Bureau asks whether it should exclude loans with payments that are fully amortizing or not timed 
to coincide to payday, that lack prepayment penalties, or that restrict the collection methods that 
would be used in the event of default. We know of no evidence that such limitations would 
significantly mitigate the risk of evasion or the harm caused by unaffordable loans, particularly large 
ones. While those features can cause their own harms, dangerous high-cost loans that are not based 
on ability-to-repay take many forms. 

Finally, the rule should, as proposed, apply regardless of lender status as a bank, credit union, or tribal- 
affiliated entity. Both banks and credit unions have made abusive payday loans in the past,^®^ and 
tribal entities, even if the genuine lender, are clearly subject to federal law. 

4.3. The Scope Should Include All Vehicle Title Loans, Regardless of Whether the Title Is a 
"Condition" of the Loan: § 1041.3(d) and Comment 3(d)(l)-l. 

Section 1041.3(d) provides that a lender or service provider obtains "vehicle security" "if it obtains an 
interest in a consumer's motor vehicle ... os o condition of the credit, regardless of how the 
transaction is characterized by State law." It goes on to provide that this includes any security interest 


Letters to CFPB, each from over 100 organizations, urging inclusion in scope and strong protections for 
longer-term loans: http://ourfinancialsecurity.org/2014/03/letter-regulator-afr-100-organizations-push-bureau- 
include-longer-term-multi-payment-products-expected-cfpb-rules-payday-lending/ (March 28, 2014); 
http://www.responsibielending.org/sites/default/fiies/nodes/fiies/research- 

pubiication/crl longterm ioan apr2016.pdf (April 2016); see also letter from 100+ Ohio groups to Director 
Richard Cordray, Consumer Financial Protection Bureau (Aug. 11, 2015), available at 
http://www.cohhio.org/files/Cordrav%20letter%20stronger%20rules.pdf . 

CashCall paid a $1 million settlement in response to charges that it falsely advertised smaller loans and pushed 
consumers into taking out larger loans even though the customers didn't need or want to borrow that much. 

Calif. Dept, of Bus. Oversight, Press Release, "CashCall Pays Nearly $1 Million of Restitution to California 
Borrowers Under DBO Settlement" (July 10, 2015), 

http://www.dbo.ca.gov/Press/press releases/2015/CashCall%20Restitution%20Announcement%2011-18-15.asp . 

Details on file with CRL. 

See 2013 Comments several of the undersigned groups submitted to the OCC and FDIC in response to their 
proposed guidance addressing deposit advance products, available at 

http://www.responsiblelending.org/research-publication/advocates-support-proposed ; Letter from Lauren 
Saunders, NCLC to Michael E. Fryzel, National Credit Union Administration (Jan. 27, 2009), 
http://www.nclc.org/images/pdf/high cost small loans/payday loans/letter-ncua-paydav-OlOO.pdf ; NCLC, 

Stopping the Payday Loan Debt Trap: Alternatives that Work and Ones that Don't (June 2010), 
http://www.nclc.org/issues/stopping-the-pavdav-loan-trap.html (NCLC, Payday Loan Alternatives). 
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in the vehicle, title, or registration, regardless of whether it is perfected or recorded, as well as a 
vehicle title pawn loan. Comment 3(d)(l)-l explains that a lender or service provider's interest in a 
vehicle is only a "vehicle security" to the extent that it is obtained "in connection with the credit." The 
rule does not cover a person that holds a security interest unrelated to the extension of credit. The 
Bureau provides the example of mechanic's lien attaching to the vehicle by operation of law because 
the consumer does not pay a mechanic's bill. 

We support the Bureau's proposal to include loans secured by an interest in a motor vehicle regardless 
of how the transaction is characterized under State law and of whether the interest is perfected or 
recorded. As the Bureau notes, some loans are characterized under state law as "title pawn," and 
others, as in Arizona, are secured by registration to encumbered vehicles rather than by titles. As the 
Bureau recognizes, these should all be covered on the basis that the borrower reasonably believes that 
the car is security for the loan, leading to the same lender disincentive to determine ability to repay 
and the same risk of borrower harm as other vehicle title loans covered by the rule. 

We urge the Bureau to make clear that any purported interest in the vehicle qualifies, even if there is 
no legal interest. As the Bureau discusses, some lenders may require consumers to hand over their 
registration or title but may not actually hold any legal interest in the vehicle. But the lender can still 
threaten to repossess the vehicle and coerce unaffordable payments even if the security interest is 
cloudy or nonexistent. While the Bureau appears to intend to cover such scenarios, it should add a 
comment with an example of this type of practice. 

At the same time, we oppose the requirement that the security must be "a condition of the credit." In 
the context of Regulation E, lenders regularly evade the ban on requiring repayment by preauthorized 
EFT as a "condition of credit." The Bureau has observed that lenders use a variety of methods to 
coerce borrowers into preauthorizing EFTs despite the claim that doing so is voluntary: "in practice 
online payday and payday installment lenders are able to obtain such authorizations from consumers 
for almost all loans.The same will happen with vehicle title lenders, and the Bureau and State 
enforcement agencies will have to litigate whether the security was required or not. Once a lender 
obtains vehicle title security, it does not matter how it was obtained. The impact on the borrower (and 
the lender) is the same. 

We urge the CFPB to delete the phrase "as a condition of the credit" altogether. If it is a "lender" that 
obtained the vehicle title, then the loan should be covered. If ensuring that mechanic's liens are not 
covered is the Bureau's concern, we urge the Bureau to provide a narrow exclusion for mechanic's liens 
rather than an unnecessarily narrow definition of vehicle title loan that risks evasion. 

A less preferable approach, but still better than the proposed, would be to replace "as a condition of" 
with "in connection with"—the language used in the proposed Comment. That language emphasizes 
the connection to the credit extension without getting into semantic debates about whether it was 
required or not. 


81 Fed. Reg. at 47989, n.63. 
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4.4. The Scope Should Include All High-Cost Loans with a Leveraged Payment Mechanism or 
Vehicle Title, Beyond 72 Hours After Disbursement of Loan Proceeds: § 1041.3(b)(2)(ii). 

The Bureau has proposed to apply the rule to longer-term loans only if the lender obtains a leveraged 
payment mechanism or a vehicle title within 72 hours of the entire disbursement of funds. The 
Bureau's rationale is that (1) it believes lender's leverage to obtain an authorization or security interest 
will "ordinarily have diminished" by then, and (2) there is a benefit in "allowing for consumers to set up 
automatic repayment as a matter of convenience at a later date." 

This approach is insufficient to prevent foreseeable evasion. Instead, the rule should (1) include loans 
with a leveraged payment mechanism regardless of when authorization is obtained, which for practical 
purposes means the lender must either perform an ability-to-repay determination upfront or be 
prohibited from obtaining payment authorization later; and (2) prevent obtaining a vehicle title after 
the disbursement of funds. In the alternative, the Bureau should provide that any portfolio for which 
recurring payment authorization is obtained for more than 25% of loans, assessed quarterly, becomes 
subject to the scope on a going-forward basis, for all loans within the portfolio. 

The risks of the proposal as designed far outweigh the benefits. We are already hearing reports of 
lenders that are planning to obtain leveraged payment mechanisms after 72 hours to evade coverage. 
There are just too many ways that lenders can coerce borrowers into doing so. 

The Bureau is attempting to exclude lenders such as community banks that do not rely on leveraged 
payment mechanisms or vehicle titles as a substitute for underwriting but instead allow their 
borrowers to repay that way as a convenience. But the Bureau's primary task here is to prevent harm 
for a category of loans that goes well beyond community banks and includes some of the highest-cost, 
highest-risk loans available. 

Further, consumers can still set up automatic bill payment through their own bank or prepaid accounts 
to obtain the convenience of automatic payment. These types of auto-pay are in the consumer's 
control and are not within the definition of leveraged payment mechanism. They can easily be changed 
or stopped any time the consumer desires; the lender does not have the ability to debit the account 
unilaterally. 

Indeed, any high-cost loans where the lender can be first in line to the borrower's account should be 
covered. The ability to obtain direct access to the borrower's funds later still reduces the incentive to 
determine ability-to-repay upfront. It still triggers a need for the protections against failed payment 
transfers. And borrowers caught in an unaffordable loan will be subject to all the harms posed by a 
lender's control over their bank accounts, even if that control is taken later. 

A better way for lenders to avoid being subject to the rule is to lower their rates. Or they could 
conduct an ability-to-repay analysis regardless of whether the consumer authorizes a leveraged 
payment mechanism. 

We appreciate the Bureau's efforts to anticipate evasion of this provision, including providing examples 
in the Commentary of what constitutes obtaining a leveraged payment mechanism: requiring future 
authorization^*^ or requiring a leveraged payment mechanism, wage assignment, or similar assignment 


Proposed Comment 3(b)(2)(ii)-l. 
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upon delinquency or default.In addition, the anti-evasion provision suggests that offering a 
monetary or non-monetary incentive to obtain authorization after 72 hours may raise evasion 
concerns. At the very least, the rule should cover loans if the lender has a pattern or practice of 
providing monetary or non-monetary incentives for providing payment authorization after 72 hours. 
The Bureau acknowledged the significance of a lender incentive in this context in the SBREFA outline 
approach, where a lender incentive was one factor that would have triggered coverage under the 
leveraged payment mechanism prong in that proposal. 

The Bureau should also add another evasion example for financial institutions and open-end lenders 
that unilaterally change the terms of an account—either the credit account or the deposit account- 
after 72 hours to add a wage assignment, automatic transfers, or other leveraged payment mechanism. 

But these Commentary examples are not strong enough to counter the extremely strong incentive 
lenders will have to avoid the scope of the rule entirely. Lenders may simply send consumers texts or 
emails 20 times per day with the note: "Click here to never miss a payment!," which the consumer 
eventually clicks just to stop the onslaught of messages. 

For vehicle title, as the Bureau notes, consumers do not provide their vehicle title as a convenience, 
and lenders may well ask for a title as a concession when a borrower is having trouble paying. We see 
no benefit to, and only harm from, permitting taking a vehicle title after 72 hours. 

Other alternative approaches the Bureau might consider, which we do not expect would provide 
adequate protections but that are stronger than the proposed rule, include: 

• Apply the rule's payment protections to any loan for which a payment mechanism is taken at 
any point; 

• Prohibit obtaining payment authorization without a reasonable ability-to-repay determination, 
even if the specific requirements of § 1041.9 do not apply, and apply the same back-end 
measures for review of delinquency and defaults as apply to other covered loans. 

4.5. The Proposed Cost-Threshold of 36% Fee-Inclusive APR Is Reasonable But Must Include 
All Ancillary Products: § 1041.3(b)(2)(i)); § 1041.2(18)(a). 

We support focusing the regulatory intervention for longer-term loans on those with an all-in cost 
exceeding 36%. We agree that as the cost increases, so does the risk of harm from inability to repay. A 
higher cost means a reduced incentive to underwrite, particularly when a leveraged payment 
mechanism or coercive security interest is involved. 

We appreciate the Bureau's recognition of many states' usury limits and the MLA as strong precedent 
for a cost threshold of 36%. Limits on loans over 36% have a long history, dating back over 100 years, 
and have been reaffirmed repeatedly at the state and federal level. 


Proposed Comment 3(b)(2)(ii)-2 and -3. 

CFPB SBREFA Outline at 19. 

Lauren K. Saunders, NCLC, Why 36%? The Flistory, Use, and Purpose of the 36% Interest Rate Cap (April 
2013), https://www.nclc.org/images/pdf/pr-reports/why36pct.pdf. 


60 



While we support a 36% rate cap, the proposed rule does not cap rates and thus does not implicate 
Dodd-Frank's prohibition on CFPB setting a usury limit.^®^ Rather, it merely applies "differential 
regulation," focusing protections on loans more likely to cause substantial harm. Indeed FIOEPA, which 
applies additional protections to high-cost mortgages, is not considered a usury law.^*® 

Two elements of this approach, however, pose undue risk of evasion: excluding the cost of credit 
insurance and other ancillary products incurred 72 hours after disbursement, and a potentially overly 
narrow definition of ancillary products. We discuss these in the section on the definition of "total cost 
of credit" at 3.9 above. 

4.6. "Leveraged Payment Mechanism" Should Apply to a Broader Range of Payment 
Arrangements: § 1041.3(c). 

Proposed § 1041.3(c) defines the term "leveraged payment mechanism" to include a lender's: 

• right to transfer money from a consumer's account; 

• contractual right to obtain payment directly from the consumer's employer or other source of 
income (typically a wage assignment); and 

• requiring the consumer to repay the loan through payroll deduction or deduction from 
another source of income. 

We strongly urge the CFPB to strengthen this definition by including all payroll deduction loans, not just 
those where such deduction is "required." We also urge that it include the right to garnish wages. We 
agree that the definition should not be limited to repayment timed to payday. 

We provide our recommendations on fintech providers that provide early wage access or income 
smoothing products in our discussion of the definition of "lender" at 3.4.3 above. 

4.6.1. Payroll deduction loans should be Included whether or not the deduction Is 
"required": § 1041,3(c)(3). 

The proposed definition of "leveraged payment mechanism" includes a lender that "requires" the 
consumer to repay the loan through payroll deduction or from another source of income.^®® The 
Bureau solicits comment on whether the definition should include circumstances where the lender 
provides an incentive for payroll deduction, noting that consumers may choose payroll deduction for 
convenience. 


We also appreciate the Bureau's emphasizing that rate limits of less than 36%, in place in a number of states, 
will not be affected: "The protections imposed by this proposal would operate as a floor across the country, 
while leaving State and local jurisdictions to adopt additional regulatory requirements (whether a usury limit or 
another form of protection) above that floor as they judge appropriate to protect consumers in their respective 
jurisdictions." 81 Fed. Reg. at 47913. 

Katline Realty Carp. v. Avedon, 183 So. 3d 415 (Fla. 3d DCA 2014) (noting that FIOEPA is not a usury law); S. 

Rep. No. 103-169 at 21 (1993), reprinted in 1994 U.S.C.C.A.N. 1881 ("Subtitle B does not create a usury limit or 
prohibit loans with high rates or high fees.... The bill amends the Truth in Lending Act to ... ensure that consumers 
understand the terms of such [high cost] loans."). 
is9§ 1041.3(c)(3); Proposed Comment 3(c)(3)-l. 
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We do not observe any meaningful distinction between a "voluntary" payroll deduction for 
convenience and other "voluntary" preauthorized payments, which are covered regardless of whether 
or not they are incentivized.“° Indeed, all preauthorized recurring electronic fund transfers are 
purportedly "voluntarily," because compulsory use is prohibited by Regulation But that does not 
stop lenders from effectively requiring it through a variety of steering mechanisms, incentives, and 
hurdles. The CFPB has found that "in practice online payday and payday installment lenders are able to 
obtain such authorizations from consumers for almost all loans."“^ As noted above regarding ACH 
authorization, regardless of how the authorization is obtained, high-cost lenders who have direct 
access to the borrower's funds have little incentive to determine ability-to-repay, and borrowers 
caught in a debt trap are harmed. Exempting "voluntary" payroll deduction loans would completely 
gut the protections for payroll deduction loans. 

Payroll deduction is also different from preauthorized payments, as it is rarely used for consumers with 
prime credit scores and is not something that consumers routinely use as a matter of convenience. 
Rather, it is first and foremost a way of securing loans made to borrowers with lower credit scores who 
need the protection of this rule. Consumers rarely set up payroll deduction after taking out a loan. 

This would likely happen only if the lender pushed the consumer into doing so to evade the rule. The 
CFPB notes that consumers may wish to use payroll deduction as a form of "convenience." But the 
same can be said for preauthorized payments and even more so. 

Further, the fact that an employer is involved in a payroll deduction loan does not make it less likely to 
cause consumer harm. For example. Shutter Lending provides balloon-payment payday loans through 
payroll deduction at rates as high as 1,642% APR.^®^ 

Since payroll deduction provides a lender even higher priority than other preauthorized payments, the 
Bureau's reasoning for why all preauthorized electronic fund transfers are leveraged payment 
mechanisms supports the conclusion that all high-cost payroll deduction loans should be as well, 
regardless of whether they are voluntary or whether they are incentivized.^®'^ This issue is discussed at 
greater length in section 7.5 below. 

We agree that payroll deduction loans should be covered whether the payroll deduction is one-time or 
recurring.^®^ Some payroll deduction loans, like Shutter Lending's, are single-payment payday loans. In 
addition, as discussed in section 13 below, some payday lenders reserve the right to use wage 
assignment as a backup collection mechanism, which could be a one-time event. 


Until changes adopted in 2016, Illinois required borrowers who had opted-in to a "voluntary" wage assignment 
to provide a legal defense to revoke authorization in conflict with federal law. See 
http://illinoisassetbuilding.org/wp-content/uploads/2016/03/Wage.Assignment.Fact_.Sheet_2-25-16.pdf 
13115 U.S.C. § 1693k. 

132 81 Fed. Reg. at 47893. 

133 https://www.shutterlending.com/fee_schedule.html. 

13'’ While we oppose the approach the Bureau has proposed in limiting the timeframe for a leveraged payment 
mechanism to trigger coverage to 72 hours, we note that applying an "incentivized-or-not" approach to payroll 
deduction coverage would set up yet another series of complicated tests to determine scope. 

133 Proposed Comment 3(c)(3)-l. 
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4.6.2. Leveraged payment mechanism should include the right to garnish wages. 


Proposed Comment 3(b)(2)(ii)-3.iii provides that a leveraged payment mechanism includes contractual 
wage assignment triggered by delinquency or default. We support this provision and urge its logical 
extension to loans where the lender retains the right to garnish wages. This right similarly reduces 
lenders' incentives to determine ability to repay, and unaffordable loans that lead to wage garnishment 
cause consumers severe harm. We note one example of a Missouri borrower whose $80 loan 
ballooned into a balance of over $19,000 due to post-judgment interest, for which the lender has 
already collected over $5,400 via wage garnishment.^®® The Bureau should add that a leveraged 
payment mechanism includes a loan contract that does not waive the collection remedy of wage 
garnishment. 

4.6.3. Leveraged payment mechanism is appropriately not limited to payment schedules 
timed to coincide with expected inflows. 

As proposed, leveraged payment mechanism loans should be covered regardless of whether scheduled 
payments are timed to coincide with expected inflows. Adding this limitation would be difficult to 
enforce and easy to evade. Lenders will often know when borrowers are likely to be paid. If not, they 
could often predict the date with reasonable precision, even by guessing—e.g., on Fridays, or on the 
15*^ and last day of each month. In addition, having direct access to the borrower's account provides a 
significant disincentive to underwrite even if it is not precisely timed to payday. 

4.6.4. "One-time" immediate electronic fund transfers should be limited and closely 
monitored for evasion: § 1041.3(c)(1). 

The definition of "leveraged payment mechanism" does not include the initiation of a one-time 
electronic fund transfer immediately after the consumer's authorization. For example, a loan would 
not be a covered loan if the lender did not otherwise hold a leveraged payment mechanism but the 
consumer called and authorized an electronic payment that was due that day. 

We note that Comment 3(c)(l)-3 provides the example of consumer who "does not otherwise provide" 
for transfers and where the payment is made "within minutes" of the authorization. We support this 
Comment's indication that this exclusion is narrowly drawn; we urge that it remain so and carefully 
monitored to identify abuse. 

4.7. Certain Proposed Exclusions from Scope Should Be Narrowed: § 1041.3(e). 

Several proposed exclusions from scope are far too broad and will invite evasion; we address each in 
turn below. 


CRL, Migration, supra (citing Flollins v. Capital Solutions Investments I, Inc., No. 102093, 2015 WL 3485877 
(Mo. Ct. App. June 2, 2015) (Dowd, R., concurring); see also Paul Kiel, "When Lenders Sue, Quick Cash Can Turn 
Into a Lifetime of Debt," Dec. 13, 2013. http://www.propublica.org/article/when-lenders-sue-quick-cash-can- 
turn-into-a-lifetime-of-debt. 
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4.7.1. The exclusion for credit cards should be narrowed to lower-cost mainstream credit 
cards, consistent with the MLA approach: § 1041.3(e)(3). 

The Bureau has proposed to exclude all credit cards covered by the CARD Act.^®^ We agree with the 
Bureau's general reasoning that few current credit cards would be covered even without this exclusion, 
because most charge all-in rates below 36%. However, the proposed broad exclusion for credit cards 
opens a wide avenue for evasion. 

While the CARD Act's protections have been meaningful in the mainstream credit card market, even its 
fee harvester protections and its ability-to-repay requirements have not protected those with lower 
credit profiles from abusive credit terms.As we understand it, issuers largely comply with the ability- 
to-repay requirement by relying on stated income and checking credit scores.^®® In the traditional 
credit card market, most issuers will not extend credit to consumers whose extremely low credit scores 
and information contained in credit reports suggest inability to pay. 

But the deep subprime market is clearly different. If high-cost credit cards are not covered under the 
rule, payday lenders may migrate to them as a way to continue making unaffordable loans. 

Payday lenders may issue very high-cost traditional Visa- or MasterCard- branded credit cards that are 
unaffordable for many payday borrowers.They may load cards up with unaffordable fees while 
disclosing a relatively reasonable interest rate on them (e.g., $500 credit limit, $95 pre-application fee, 
$125 annual fee, 30% APR - all in compliance with the fee harvester rules). 

But payday lenders may also exploit the broad, vague Regulation Z definition of credit card to issue 
"credit cards" that bear no resemblance to traditional credit cards. Under Regulation Z, a credit card is 
"any card, plate, or other single credit device that may be used from time to time to obtain credit."^“ 
There are no limitations on what the card or device can be. The Regulation Z Commentary clarifies that 
a "credit card" can even be an account number without a device, if it accesses an open-end line of 
credit to purchase goods or services—on the Internet, for example.^°^ 

In addition, payday lenders could take advantage of the provisions of the new prepaid cards rules that 
will deem a prepaid card to by a hybrid prepaid-credit card if the card can access credit through 


Proposed § 1041.3(e)(3). 

For example, on one fee harvester card. First Premier charges a $95 "processing fee" before the account is 
opened and a $75 annual fee for a card with a $300 credit limit. The fee harvester loophole allows the $95 fee to 
be imposed, meaning that consumers may be charged $170 in fees, more than half of their credit limit, before 
they make a single purchase. In subsequent years, when no fee cap applies, that same fee harvester card charges 
$120 in annual and "monthly servicing" fees, on top of 36% interest, for a card with only a $300 credit line. 

Consumer Financial Protection Bureau, Consumer Credit Card Market Report 142 (Dec. 3, 

2015), available at http://files.consumerfinance.gOv/f/201512_cfpb_report-the-consumer-creditcard-market.pdf 

There is nothing in Visa or MasterCard rules to prevent high-cost credit cards. The only limiting factor is the 
reluctance of banks and the networks to be associated with payday lenders and high-cost cards. But some issuers 
have been willing to issue credit cards with terms that appear clearly unaffordable. 

These are similar to First Premier's terms noted at 198 above. 

12 C.F.R. § 1026.2(a)(15)(i). The current proposal's exclusion of the narrower "credit card accounts" definition 
under the CARD Act does not limit these sweeping elements of the Regulation Z's broad definition. 

Official Interpretations § 1026.2(a)(15)-2.ii.C (providing that an account number that accesses a credit account 
is a credit card if the number can access an open-end line of credit to purchase goods or services). 
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overdrafts at the point-of-sale, ATMs or person-to-person transfers. While fees in the first year will be 
capped at 25% of the credit line, the interest rate will not be. Thus, a 300% APR overdraft line of credit 
could be attached to a prepaid card. That credit line would be a "credit card" and would fall within the 
exemption from this rule. 

We are concerned that any carve out for credit cards could be used as means to evade the rule, inviting 
payday lenders to migrate to "credit cards," broadly defined. Payday lenders may issue a card that 
consumers can use when coming in for cash draws on an open-end line of credit. They could design a 
card that is accepted for goods or services at a more limited range of merchants than are accepted by 
Visa and MasterCards—such as for bill payments, check cashing and other goods or services sold at 
payday lending stores. As discussed at section 2.6 above, the creativity of payday lenders has no 
bounds. 

We urge the Bureau not to provide any blanket carveout for credit cards. Instead, we urge that any 
exclusion be limited to an exclusion of reasonable, customary "bona fide" credit card fees from the 
"total cost of credit" definition that determines whether a longer-term loan is subject to the rule. This 
approach is consistent with that under the new MLA regulations.Indeed, we highlight the DoD's 
rationale for not providing a blanket exemption for credit cards here: 

Even though the CARD Act provides certain protections for all consumers that are not 
inconsistent with overarching objectives evident under the MLA, the Department has 
determined, at this time, that the interest-rate limit and other requirements of the MLA should 
not be completely set aside in reliance on the CARD Act for covered borrowers. The 
Department continues to believe that certain creditors could take advantage of an opportunity 
to exploit a complete exemption for credit cards by transforming high-cost, open-end credit 
products (which otherwise would be covered as "consumer credit") into credit card 
products. 

Mirroring the DoD's approach will exclude the vast majority of mainstream credit cards while greatly 
reducing the risk of evasion. And it would have the added benefit of replicating a regulatory 
framework that is already being implemented. 

Even if the Bureau does exempt credit cards from the longer-term portion of the rule, it should not 
exempt short-term credit cards unless the interest rate is MLA-compliant and there is no fee or charge 
if paid off in full each cycle. With this approach, the American Express charge card would be exempt, 
but a payday lender card that requires payment every 15 or 30 days at a rate of $15 per $100 would 
not be. Indeed, given the loose definition of "credit card," lenders could issue charge cards that are 
due in full 14 or 30 days later, along with a very high fee. 

The Bureau should, at a minimum, narrow the definition of "credit card" to fit the common 
understanding of a credit card. We propose this definition: 

1) Credit card means any card, plate or other single credit device that may be used from time 
to time to obtain consumer credit under an open-end credit plan and that is either: 


204 32 cpR Part 232.4(d); see DoD's discussion of its approach at 80 Fed. Reg. 43560, 43585 (July 22, 2015). 
80 Fed. Reg. at 43573. 
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(a) Accepted by every merchant that participates in a widely accepted payment card 
network and is accepted upon presentation at multiple, unaffiliated merchants for 
goods or services,^®® or 

(b) Accepted solely for the bona fide purchase of goods or services at a particular retail 
merchant or group of merchants and not to access cash/°^ 

2) Provided that the term "credit card" does not include an overdraft line of credit that is 
accessed by a debit or prepaid card or an account number. 

We further propose that the commentary to the regulations include the following examples: 

(a) Examples of network branded credit cards: Cards that carry the Visa, MasterCard, 
American Express or Discover brands are network branded, are widely accepted, 
and are redeemable at multiple unaffiliated merchants and ATMs. 

(b) Examples of merchant credit cards: Department store or gasoline credit cards are 
examples of merchant credit cards. A credit device that is not accepted by retail 
merchants for a bona fide purchase of goods or services is not a merchant credit 
card. For example, a credit device that offers credit primarily for worthless or 
overpriced goods or bogus buying clubs is not a merchant credit card. 

The Bureau notes that it considered a narrower credit card exemption such as this but did not explain 
why it did not adopt this limitation, which would prevent evasions. This definition would cover all Visa, 
MasterCard, Discover and American Express cards as well as all department store cards, gas cards, and 
other traditional credit cards, without risking exotic new forms of payday lender credit cards. 

If the CFPB retains a credit card exemption, it should also narrow that definition by excluding overdraft 
lines of credit from it. There is precedent for this exclusion, because Regulation Z presently excludes 
overdraft credit from the definition of the "credit cards" that are subject to the CARD Act 
protections.While the final prepaid card rules do not extend that exclusion to prepaid card 
overdraft features (and thus, prepaid overdraft credit lines are CARD Act credit cards), the CFPB should 
nonetheless cover these credit lines under the payday loan rules as well, in light of the vulnerability of 
prepaid card holders and the dangers of payday lender prepaid cards. 

Finally, if the CFPB declines to narrow the definition of "credit card," it should include a faux credit card 
example in a Comment to the anti-evasion provision, making clear that the exclusion for credit cards is 
designed for products that function as credit cards widely understood, not for any high-rate loan tied to 
a card, plate, or other device. 


The language in subsection (a) is adapted from the Regulation E definition of "general use reloadable" prepaid 
card. It is not necessary to include the exclusion for home-secured or home-equity plans as those would already 
be excluded from the CFPB's rule. 

This provision is intended to capture traditional retail store credit cards but to prevent payday lenders from 
calling their loan a "credit card" simply because it comes with a card that can be used for a purchase at the 
payday store or an affiliated merchant. Any card usable at a traditional ATM would be network-branded and fit 
under the previous provision. 

12 C.F.R. §1026.2(a)(15)(ii)(B). 

See NCLC, Payday Lender Prepaid Cards. 


66 



4.7.2. The exclusion for pawn loans should be narrowed: §1041.3(e)(5). 


The Bureau proposes to exclude non-recourse pawn loans. As noted at 2.6.2 above, some payday 
lenders merely disguise their payday loan as pawns by encouraging borrowers to pawn near-worthless 
items. We urge the Bureau exempt pawn loans only to the extent that the loan does not exceed the 
fair market value of the pawned item. Otherwise, the Bureau risks sanctioning this foreseeable 
evasion. 


4.7.3. The exclusion for overdraft lines of credit should be narrowed: § 1041.3(e)(6). 

While we generally agree with the Bureau that overdraft practices warrant their own rulemaking, we 
urge that the proposed exclusion for overdraft lines of credit be eliminated or significantly narrowed. It 
is not clear that a future Bureau rulemaking on overdraft will address the types of high-cost overdraft 
lines that generally do not exist now but may in the future as a way of evading the payday loan rules. 

There is no precise definition of "overdraft line of credit" in Regulation E or Regulation An 
overdraft line of credit could be the functional equivalent of an open-end payday loan, like deposit 
advance, made by a bank.^^^ It could have similar pricing and a similar repayment structure, and simply 
be triggered by overdraft rather than by—or in addition to—an affirmative advance by the consumer. 
Regulation E permits compulsory use of electronic repayment for overdraft lines of credits even if the 
account can be accessed in ways other than overdraft.^^^ An overdraft line of credit could also be a 
pure cash advance, covered via overdraft, through an ATM. 

A few years ago the tribal payday lender SureCashXtra developed a payday loan that functioned 
through overdraft on a prepaid card. As the payday lender's website described it in the FAQs: 

Each branded prepaid debit card has a transaction processor that evaluates and completes 
ATM and Point of Sale Signature transactions that are performed on their cards. The 
transaction processor for your prepaid card must allow SCX [SureCashXtra] to be enabled on 
their system.^^^ 

While these are not widespread products now, they are a foreseeable evasion. 

In addition, some financial institutions have been eager to promote high-cost forms of credit like 
deposit advance. An exemption for overdraft lines of credit could be exploited. Thus, we urge the 
CFPB to eliminate this exemption. 


Regulation E does not define "overdraft line of credit." But discussion in recent CFPB rulemaking indicates that 
the CFPB understands the term to refer to a credit plan under an agreement to extend overdraft credit that is 
subject to Regulation Z. See 79 Fed. Reg. 77,102, 77,245 (Dec. 23, 2014). 

The banks that offered deposit advance claimed that it was open-end credit. 

Reg. E, Official Interpretations § 1005.10(e)(l)-2. 

See Comments of NCLC et al. to CFPB on Electronic Fund Transfers (Regulation E), Advance Notice of Proposed 
Rulemaking, Docket No. CFPB-20120019, RIN 3170-AA22 at 7-85 (submitted July 23, 2012), 
http://www.nclc.org/images/pdf/rulemaking/cm-prepaid-card-july2012.pdf (citing websites that are no longer 
operational). 
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If any exemption for overdraft lines of credit is retained, it should be limited in three ways. First, any 
exemption should only cover credit lines offered by depository institutions that hold the borrower's 
deposit account. Tribal payment processors have offered overdraft lines of credit in the past. 
Distinguishing between an overdraft line of credit tied to a bank account from the same government- 
insured depository institution, on the one hand, and nonbank credit lines, on the other, is consistent 
with Regulation E, which gives only financial institutions, not other entities, an exemption from the ban 
on compulsory use of electronic repayment. 

Second, any exemption should not extend to entities that hold prepaid accounts.Payday lender 
prepaid cards permit overdrafts, and lenders will be eager to exploit an exemption for overdraft lines of 
credit attached to prepaid cards.^^® High-cost credit lines with triple digit APRs will be permitted under 
the new prepaid account rules as long as the charges are imposed through interest and not overdraft 
fees (and fees can be added after the first year). The weaker ability-to-repay standards of the CARD Act 
are not sufficiently strong for high-cost credit. 

Third, any exemption should only cover customarily priced overdraft lines of credit. Traditionally, 
overdraft lines of credit have been low-cost methods of covering overdrafts, far less likely to cause 
harm than high-cost fee-based overdraft programs. But fees have been rising, and some transfer fees 
can be as high as $12.50 or even $20 per day, even on small overdrafts. Thus, we urge the CFPB to limit 
the exemption by permitting two nominal transfer fees annually, plus a reasonable and customary 
annual fee (which are generally, when charged, in the $25 range), on overdraft lines of credit from the 
total cost of credit. We note that the DoD did not exclude any costs related to overdraft lines of credit 
from the Military APR calculation, so all overdrafts lines of credit are fully subject to that rule. 

Regarding overdraft programs more generally, we appreciate the Bureau's ongoing work in this area. 
We offer the observation that overdrafts at ATMs are pure cash loans and should be subject to the 
same or more stringent requirements as payday loans. Please see [2012 joint CFPB Comment] and 
CRL's most recent report on overdraft fees^^^ for concerns and recommendations regarding abusive 
overdraft programs more broadly. 


Regulation E states that "[n]o financial institution or other person may condition an extension of credit" on 
preauthorized repayment. 12 C.F.R. § 1005.10(e)(1) (emphasis added). The commentary also uses the word 
"creditors" to describe the entities covered by this ban. Reg. E, Official Interpretations § 1005.10(e)(l)-l. But the 
very next comment precisely states only that a "financial institution" may require compulsory use on an overdraft 
credit plan. Reg. E, Official Interpretations § 1005.10(e)(l)-2. Although, in some contexts, the term "financial 
institution" can encompass entities other than depositories that hold consumer accounts or issue access devices, 
such as government agencies, the term generally would not apply to covered lenders. However, this issue bears 
closer scrutiny in connection with the prepaid card rules issued this week. We have not yet analyzed the 
expanded definition of "financial institution" or whether it could be exploited by, for example, payday lender 
prepaid cards. It appears clear, however, as discussed above, that this exemption should not be extended to 
financial institutions (whether a depository or not) that hold the consumer's prepaid account. 

As discussed in section 4.7.1, the proposed exemption for credit cards should not extend to prepaid cards that 
are deemed to be credit cards because they have an overdraft feature. 

See NCLC, Payday Lender Prepaid Cards. 

Rebecca Borne, Peter Smith, and Rachel Anderson, Broken Banking: How Overdraft Fees Harm Consumers and 
Discourage Responsibie Banking Products, Center for Responsible Lending (May 24, 2016), avaiiabie at 
http://www.responsiblelending.org/research-publication/how-overdraft-fees-harm-consumers-and-discourage- 

responsible-bank-products . 
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4.7.4. The exclusion for student loans is dangerous and unnecessary and should be 
eliminated: § 1041.3(e)(4). 

Proposed § 1041.3(e)(4) exempts (1) credit made, insured, or guaranteed under the Higher Education 
Act (HEA) ("federal student loans") and (2) a "private education loan" as defined in Regulation Z. The 
exemption for federal student loans is unnecessary but appears to be harmless. The exemption for 
private education loans is unnecessary for true student loans and opens up a wide loophole. Indeed, 
payday lenders might favor these loans as they are also exempt from bankruptcy protections. 

Any legitimate student loan, federal or private, would already be exempt because it would have a term 
of more than 45 days^^* and would have an interest rate of 36% or less. (It is also unlikely that these 
loans would have leveraged payment mechanisms (and certainly not vehicle title security), as they are 
normally not paid back until after the student finishes school. However, it is possible that some 
students could authorize repayment by EFT of private student loans that do require payments to begin 
immediately.) 

The highest interest rate on federal loans is currently 6.31%.^^® Even with loan fees of a bit over 4% of 
the loan,^^° and even if these rates were to be increased in the future, it is hard to imagine the total 
cost of credit exceeding 36%. 

While rates on private student loans can be higher, they also do not approach 36%. Surveys by both 
the CFPB in 2012^^^ and NCLC in 2008^^^ found rates no higher than 19% for students with the worst 
credit scores. The NCLC survey found variable rates as high as 10% over the prime rate.^^^ That means 
that even when the prime rate was at its all-time high of 20.5% in December 1980,^^'* a variable rate 
loan with that margin would be no more than 30.5%. Even the infamous Corinthian College student 
loans found abusive by the CFPB had a rate of 14.9% with an origination fee of 6%.^^^ 

Consequently, an exemption for either federal or private student loans seems completely unnecessary. 

The exemption for federal student loans does not appear to pose a danger. Federal student loans are 
currently originated only by the federal government. Even if the government were to return to using 
private lenders to originate the loans, it appears unlikely that a payday lender would ever be making 
loans insured or guaranteed under the HEA. Thus, we perceive no harm in the exemption for federal 
student loans. 


Federal student loans generally have a term of 10 to 25 years. See https://studentaid.ed.gov/sa/repav- 
loans/understand/plans . A true private education loan would also surely have a term of more than 45 days. 
https://studentaid.ed.gov/sa/types/loans/interest-rates. 

^^^CFPB, Private Student Loans at 12(Aug. 29, 2012), 

http://files.consumerfinance.gOv/f/201207 cfpb Reports Private-Student-Loans.pdf . 

Deanne Loonin, NCLC, Paying The Price: The High Cost Of Private Student Loans And The Dangers For 
Student Borrowers at 2 (Mar. 2008), http://www.studentloanborrowerassistance.org/wp- 
content/uploads/2013/05/Report PrivateLoans.pdf . 

Id. 

See http://www.fedprimerate.com/wall street journal prime rate history.htm#primeratealltimehigh . 

See Complaint For Permanent Injunction and Other Relief, CFPB v. Corinthian Colleges, et al.. No. l:14-cv-0719, 
at 26 (N.D. III. Filed Sept. 16, 2014), http://files.consumerfinance.gOv/f/201409 cfpb complaint corinthian.pdf . 
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On the other hand, the Regulation Z definition of "private education loan" is far broader and could 
easily be exploited. Notably, a broad definition was appropriate for purpose of Regulation Z, because 
the goal is to ensure that students receive disclosures. A loan that is a private education loan is not 
exempt from any other Regulation Z requirements. 

Under Regulation Z, a "private education loan" is an extension of credit that is not a federal loan; is 
"extended to a consumer expressly, in whole or in part, for postsecondary educational expenses, 
regardless of whether the loan is provided by the educational institution that the student attends;" is 
not open-end credit or secured by real estate; and has a term more than 90 days.^^® There is also a 
small exemption for certain short-term credit and payment plans extended by colleges, discussed 
below. 

While this definition would limit lenders to longer-term loans, nothing else prevents payday lenders 
from claiming that a loan is for postsecondary educational expenses. The Comments to Regulation Z 
add no limiting detail.Indeed, the Comments make clear that a creditor "generally will not know 
before an application is received whether the consumer intends to use the loan for postsecondary 
educational expenses" and make clear that the consumer's self-certification is enough: If the consumer 
expressly indicates that the proceeds of the loan will be used to pay for postsecondary educational 
expenses by indicating the loan's purpose on an application, the loan is a private education loan.^^® 

Education does not even need to be the primary purpose of the loan. The consumer may use the loan 
"for multiple purposes including, but not limited to, postsecondary educational expenses."^^® 

It also appears that the borrower does not need to be the student. The loan might qualify if part of the 
loan is used to support another member of the household who is a student.^^° 

Thus, as long as the loan is over 90 days and the consumer "indicates" that one purpose of the loan is 
for postsecondary expenses (including debt consolidation of a prior "private education loan"),^^^ then 
the loan would be exempt from the payday rules. 

Moreover, the term "postsecondary expenses" is also quite broad. It includes "miscellaneous personal 
expenses, room and board"^^^ for a student at any covered educational institution—a term that 


12 C.F.R. §1026.46(b)(5). 

222 The Comments only add: "A private education loan is one that is extended expressly for postsecondary 
educational expenses. The term includes loans extended for postsecondary educational expenses incurred while a 
student is enrolled in a covered educational institution as well as loans extended to consolidate a consumer's pre¬ 
existing private education loans." Comment 46(b)(5)-l to Regulation Z. 

22^ Comment 46(b)(5)-2.i to Regulation Z. 

229 Id. 

22° Regulation Z appears to distinguish between a "consumer" and a "student." A private education loan "Is 
extended to a consumer expressly, in whole or in part, for postsecondary educational expenses, regardless of 
whether the loan is provided by the educational institution that the student attends." 12 C.F.R. § 1026.46(b)(5)(ii) 
(emphasis added). 

221 Comment 46(b)(5)-l to Regulation Z. 

222 12 C.F.R. §1026.46(b)(3). 
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includes unaccredited schools, trade schools, questionable online schools, and other for-profit 
colleges.Thus, lenders could claim fairly easily that a loan is for postsecondary expenses. 

While TILA applies the private education loan rules to a "private education lender," that term does not 
limit the scope. That term includes not only financial institutions and colleges but also "any other 
person engaged in the business of soliciting, making, or extending private education loans."^^^ Thus, it 
does not provide any limitations. Regulation Z does not define or use that term at all and merely refers 
to a "creditor" that makes private education loans. 

If a payday lender purported to make a private education loan, it would have to provide the disclosures 
required by Regulation Z. But these do not pose a significant hurdle. 

First, the lender has to provide certain solicitation or application disclosures.^^® These mostly focus on 
rates and terms. There are also some generic notices about other options for financing education. All 
of these could be provided by a payday lender. Moreover, multi-purpose loans—which most payday 
lender education loans would be—are exempt from the application and solicitation disclosures. 

Second, after approval, the lender must provide another set of disclosures about the actual loan 
approved, including interest rates, fees, and bankruptcy implications.^^® These disclosures as well could 
be standardized and would not pose a hurdle for a payday lender. 

Third, after the student accepts the disclosures, a private student lender must provide final 
disclosures.^®® These are similar to the approval disclosures, with the addition of information about 
cancellation rights. 

Consequently, even while including all aspects of how a private education loan is defined and what 
burdens come with those loans, it would be simple for payday lenders to claim that many of their 
longer-term loans are private education loans and are exempt from this rule. 

Moreover, payday lenders would get other benefits from classifying their loans as private education 
loans. These loans—just like federal student loans—are generally not dischargeable in bankruptcy.®^® 
Thus, payday lenders would get an added protection by adding the student loan label to their loans. 

With all legitimate student loans already exempt from the rule based on their interest rate, and a high 
risk of evasions, the student loan exemption should be completely eliminated. We considered 
attempting to recommend a tighter definition, but that is a difficult and unnecessary project, which 


12 C.F.R. §1026.46(b)(l)(i) (defined as under the FIEA "without regard to the institution's accreditation 
status"). 

2®" 15 U.S.C. § 1650(a)(6). 

12 C.F.R. §1026.46(a). 

12 C.F.R. §1026.46(d)(l). 

12 C.F.R. §1026.46(d)(l)(iii). 

12 C.F.R. §1026.46(d)(2). 

®®® 12 C.F.R. §1026.46(d)(3). 

Student loans are dischargeable only if repayment of the debt "will impose an undue hardship on the debtor 
and the debtor's dependents," 11 U.S.C. § 523(a)(8), a condition that courts have interpreted so narrowly as to 
nearly read it out of existence. 
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could also undermine the protections for actual private education loans. Permitting this exemption will 
open up a cavernous hole for payday lenders. 


4.8. High-Cost Loans Secured by Personal Property Should Be Covered, Consistent with the 
Longstanding FTC Credit Practices Rule: §1041.3(b)(2). 

We appreciate the Bureau's question in its outstanding Request For Information inquiry (RFI) about 
whether taking a non-purchase money interest in personal property creates the same incentives and 
increased risk of harm as do payday and vehicle title loans.But data available now, and the 
longstanding principles embodied by the FTC's 1984 Credit Practices Rule, provide ample support for 
including these loans in the scope of the present rule. 

The Bureau notes the following in the context of the public policy prong of the unfairness test for 
longer-term loans: 

The FTC's Credit Practices Rule bans certain provisions in consumer credit contracts allowing 
for extraction of unaffordable payments from consumers, such as certain provisions for wage 
assignments and taking a security interest in household goods. That rule reflects the conclusion 
that such provisions can cause severe risk of injury to consumers. 

The Credit Practices Rule found that certain security interests met the three-pronged unfairness test 
because they effectively coerced repayment.^'*^ Accordingly, the rule prohibited non-possessory 
interests in household goods, which it defined as including clothing, furniture, appliances, and personal 
effects, including wedding rings, though it also provided for some exceptions.^'*'* This list has not been 
updated for many years, and it does not include certain personal property like mobile phones and 
computers. The Credit Practices Rule should be updated in many respects.^'*^ But in the meantime, the 
CFPB should ensure that any high-cost non purchase-money loan secured by a non-possessory interest 
in personal property is subject to a reasonable ability-to-repay determination. 

Loans secured by personal property provide lenders coercive leverage similar to checking account or 
vehicle title access. These loans can be very high cost and the model can be driven by costly renewals 
at the expense of ability-to-repay. 

Data on loans from New Mexico, for example, suggest that personal property is being used to leverage 
payment and to drive churning of unaffordable high-cost loans. In 2013, there were over 92,000 loans 
with APRS averaging over 175% secured by property other than vehicle titles. Over half of the loans 
were under $5,000.^'*® On nearly a third (32%) of these loans, the principal and interest were not 


^''181 Fed. Reg. at 47912. 

^'*2 81 Fed. Reg. at 48002. 

^''^leC.F.R. §444. 

^''MeC.F.R. §444.1(i). 

Margot Saunders, Time to Update the Credit Practices Rule: CFPB Should Modernize FTC Rule Addressing 
Abusive Creditor Collection Practices, National Consumer Law Center (Dec. 2010), available at 
https://www.nclc.org/images/pdf/debt_collection/credit-practices-rule-update.pdf. 

The average loan amount was $4,542. This and all data from New Mexico obtained here: 
http://www.rld.state.nm.us/uploads/files/FID%202013%20FIB337%20Reports.pdf. 
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repaid in full, and 35% of loans were renewed, refinanced, or extended—suggesting that borrowers 
lacked the ability to repay on a substantial portion of loans. Yet the property was repossessed or 
foreclosed on in only 128 loans, suggesting that the security is being used to coerce repayment.^"*^ 

OneMain Financial, a large consumer lender created by the merger of Springleaf Financial (formerly 
American General Financial) and OneMain (formerly CitiFinancial), is an example of a large company 
with a significant portion of loan volume (57% for Springleaf; 27% and growing for OneMain) comprised 
of loans that are "hard secured," principally by automobile.^"*® A significant portion of its loans are not 
collected via preauthorized payment. Thus, many of its loans likely would not be captured by the 
current proposed scope of the rule. Its average loans are in the $4,000-$8,000 range with typical terms 
of 2-5 years, with costs that may exceed an all-in APR of 36% due to the addition of fees for ancillary 
products.^"*® OneMain emphasizes the importance of loan renewals to its model, noting that "Renewals 
are primarily generated through our branch lead management system and supported by marketing 
campaigns.In investor reports prior to the merger, Springleaf emphasized the importance of loan 
renewals to its model, noting that they are an important component of its business plan, expecting "a 
substantial portion of the Loans will be renewed ... It also notes the importance of the 
collateral: "the possible loss of the collateral creates a strong incentive for the borrower to repay the 
personal loan."^“ 


For more information on the harm these loans cause, see Letter from New Mexico Fair Lending Coalition to 
CFPB, Nov. 3, 2015, urging coverage of loans secured by personal property. 

OneMain: ABS East Conference September 2016, available at 
http://investor.onemainfinancial.com/Cache/1001214618.PDF?0=PDF&T=&Y=&D=&FID=1001214618&iid=44054 

78 , at 6. 

OneMain Financial, OMFIT 2015-3 Private Placement Memorandum, at 91, 
http://files.shareholder.eom/downloads/AMDA-28PMI5/1321842233x0x867148/8308BAA5-B813-4111-84BC- 

31DCD0DD0918/OMFIT 2015-3 - Final PPM.pdf . "OneMain Financial offers its customers optional credit 
insurance products and membership programs, and the premiums and fees for these products and programs 
typically are financed as part of the principal balance of the applicable personal loan. See 'Underwriting Process 
and Standards—Optionai Products: Credit Insurance and Membership Program' in this private placement 
memorandum. This represents approximately 4.9% of the aggregate principal balance of OneMain Financial's 
personal loan portfolio as of June 30, 2015. Similarly, Springleaf Financial Services, 2015-B Private Placement 
Memorandum ( http://investor.springleaffinancial.com/asset-backed-securities.cfm ) states: "Springleaf, Springleaf 
sells credit insurance products to its personal loan borrowers. These products are provided by a group of 
Springleaf- affiliated insurance companies and insure the personal loan borrower's payment obligations on the 
related personal loan in the event of such personal loan borrower's inability to make monthly payments due to 
death, disability or involuntary unemployment. Payment of the associated premiums can be made by the 
Borrower separately, but except in very rare instances, the personal loan borrower finances payment of the 
premium and it is included in the principal balance of the applicable personal loan. The financing of credit 
insurance products premiums generally represents approximately 4.00% of the aggregate principal balance of 
Springleaf's personal loan portfolio." 

OneMain Financial Floldings, Inc. S-1 Registration Statement, filed with the Security and Exchange Commission, 
Oct. 8, 2014, available at 

https://www.sec.gOv/Archives/edgar/data/1619573/000119312514366223/d793139dsl.htm . 

SFLT 2015-B Private Placement Memorandum, March 2015, http://files.shareholder.com/downloads/AMDA- 
28PMI5/3643368980x0x814024/9a099512-d40d-425c-8784-877688a3e32c/SFT 2015- 

A BLACK as printed .PDF . 

2“ Id. 
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Capturing loans secured by personal property will not only address current harms caused by these 
loans, but it is also essential to prevent evasion. Some lenders may shift away from preauthorized 
payments or vehicle titles and opt for other personal property as security to evade the scope of the 
rule. This seems particularly true of lenders who already make a substantial number of both vehicle 
title loans and loans secured by other property. These lenders could simply shift their portfolio more 
heavily toward loans secured by other personal property. 

4.9. All High-Cost Installment Loans Should Carry an Ability-to-Repay Requirement. 

We appreciate the Bureau's statement that the current proposed rule "does not mean to signal any 
conclusions" as to whether it is unfair or abusive to make other types of loans without assessing ability- 
to-repay, as well as its statement that it may engage in future rulemakings with respect to other types 
of loans (or other practices on covered loans).We likewise appreciate the concurrent RFI. 

Ability-to-repay is the cornerstone of all responsible lending. But the specific requirements of the 
proposed rule may not be necessary for lower cost forms of credit, where lenders have more incentive 
to ensure that the vast majority of borrowers can repay their loans. Responsible lenders may take a 
variety of approaches to ensure that their loans are affordable and do not result in consumer harm. 

But high-cost loans, even absent a coercive repayment mechanism or security, provide a significant 
disincentive against lending based on ability to repay.^^'* In a recent case by the New Mexico Attorney 
General against Fast Loans, for example, the State Supreme Court found the installment loans to be 
unconscionable on the basis that the lender routinely originated high-cost installment loans without 
inquiry into the borrower's ability to repay on its terms. 

We urge the Bureau to use its enforcement authority without delay to address unfair and abusive 
practices related to lending without regard to ability to repay in the unsecured high-cost market, 
including the typical practice of fee-laden serial refinancing in the consumer finance market. 

4.10. Additional Comments on Scope. 

We make the following additional comments on scope. 

4.10.1. As proposed, auto refinances above the cost threshold should be covered: § 
1041.3(e)(1). 

The Bureau has proposed to craft no special exclusion for auto refinances above the cost threshold, 
noting that some credit unions currently make such loans. We support inclusion of auto refinance 
loans, as (1) there seems no rationale to support excluding a loan secured by a vehicle title that 
exceeds the cost threshold, and (2) there is little reason to expect that a carve-out designed with credit 
unions in mind would not be exploited by a broader range of lenders. Even at 36%, an auto refinance 
loan would be very expensive, and above that level, a reasonable ability-to-repay determination should 
be required to prevent harm. 


“3 81 Fed. Reg. 47910. 

33'* See NCLC, Installment Loans. 
CRL, Migration, at 5, n.49. 
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4.10.2. The proposed cut-off for short-term loans at 45 days is reasonable but should be 
accompanied by anti-evasion provisions: § 1041.3(b)(1). 

The Bureau proposes to craft the definition of short-term covered loans as loans required to be 
substantially repaid within 45 days.^^® We support the Bureau's use of 45 days here and agree that 
longer-term loans pose different risks and require different treatment in some ways. At the same time, 
we flag that loans slightly beyond 45 days—say, between 46 and 90 days—are not common today and 
thus raise heightened concern as evasion products, designed to evade the rollover restrictions of the 
short-term portion of the rule. 

For example, one could imagine a 46-day, $300 loan that is structured with payments of $100 on days 
15 and 30 and a $199 payment on day 46. This is effectively three back-to-back payday loans at a 
slightly cheaper rate than is typical today. The large payment due on day 46 is likely to trigger 
reborrowing, even though under the rule as proposed, this is a longer-term loan and is not even a 
balloon-payment loan. As discussed at section 3.2 above, we urge the CFPB to significantly broaden 
the definition of balloon payment. But even without a large balloon, 46-day loans pose concerns. 
Lenders who make several back-to-back 46-day loans in a row may be disguising the unaffordability of 
those loans. Without the 30-day waiting requirement in between, the consumer will have just barely 
made it through one monthly cycle and will be reborrowing to cover the final payment. 

The Bureau should explicitly address these risks in the Commentary on the anti-evasion provision, 
which we note at section 17.4. 

In addition, we agree with the recommendation of the Small Dollar Roundtable that if a lender requires 
that each advance be repaid in full before another advance may be taken out—and we would add 
substantially in full—then it should be treated as a series of closed-end loans. Thus, if each draw must 
be substantially repaid in full in less than 45 days, it should also be treated as a short-term closed-end 
loan. The concept of an open-end line is one that does not have a fixed balance and that allows a 
consumer to carry a balance that continues to accrue interest even while the consumer may draw on 
the line to the extent that credit is available. We thus propose that the following comment be added 
either to the anti-evasion section or in a section describing the definition of short-term loans: 

The consumer borrows $300 on a purportedly open-end line of credit. The minimum payments 
consist primarily of a $45 monthly participation fee. The credit line does not replenish and 
cannot be reused if the consumer pays less than the full $345 balance. The loan is treated as a 
30-day closed-end loan that rolls over each month. Each rollover is considered to be a new 
short-term loan for purposes of the rules. 

4.10.3. Limiting covered loans to consumer purposes is reasonable, but should be 
accompanied by additional anti-evasion provisions: §1041.3(b). 

The Bureau's limitation of covered loans to loans extended to a consumer primarily for personal, 
family, or household purposes, consistent with Dodd-Frank's UDAAP authority, is reasonable. We 
appreciate the Bureau's noting that these purposes must not be merely ostensibly so.^^^ Payday 


“6§ 1041.2(6); §1041.3(b)(l). 
2” 81 Fed. Reg. 47910. 
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lenders may attempt to disguise their loans as small business loans to evade the rule's scope. We urge 
the Bureau to elaborate with additional Commentary. 

4.10.4. Additional proposed exemptions are reasonable; §1041.3(e). 

We agree that the following proposed exemptions are reasonable: certain purchase money security 
interest loans, emphasizing, as the Bureau does, that this exemption should be limited to the financing 
of the initial purchase of the good and not exceed the cost of acquiring the good;^^® and real estate 
secured credit.^^® 

5. LENDING WITHOUT A REASONABLE DETERMINATION OF ABILITY-TO-REPAY IS ABUSIVE 
AND UNFAIR: § 1041.4 and § 1041.8. 

In this section, we first describe the strong and growing precedent for an ability-to-repay standard. 
Next, we note that there is no precedent for exempting loans primarily made to financially vulnerable 
consumers. We then discuss the importance of an ability-to-repay standard that explicitly requires 
ability to repay while meeting other obligations and expenses and without reborrowing, and we urge 
that the regulatory provision be so modified. Finally, we offer a few points of emphasis regarding the 
Bureau's well supported determinations of abusive and unfair practices, while urging that the 
unfairness finding not exclude so-called "predictable" injury. 

5.1. There is Strong and Growing Precedent for an Ability-to-Repay Standard. 

Just as the legal landscape reflects growing recognition of the harm of payday car title lending, it also 
reflects growing precedent for the ability-to-repay principle in credit markets, as well as a finding that 
lending without regard to ability-to-repay is an abusive and unfair practice. 

Years of regulatory guidance, advisory letters, and rules, as well as a growing body of federal legislative 
precedent, explicitly require that a lender determine the borrower's ability to repay a loan.^“ 

The 2001 Interagency Subprime Guidelines, which apply to all subprime loans (mortgage and others), 
provide that "mak[ing] unaffordable loans based on the assets of the borrower rather than on the 
borrower's ability to repay an obligation" is predatory and abusive. 

The OCC's 2003 letter addressing predatory and abusive lending states in strong terms that "disregard 
of basic principles of loan underwriting," which the OCC describes as failing to determine ability to 
repay, "lies at the heart of predatory lending."^®^ The letter also explains how such abusive practices 
can raise unfairness concerns under the FTC Act's unfairness prong. 


258 § 1041.3(e)(1); Proposed Comment 3(e)(l)-l. 

“9 § 1041.3(e)(2). 

The Bureau notes much of this precedent at 81 Fed. Reg. at 47932, n.527. 

Interagency Expanded Guidance for Subprime Lending Programs, 2001: "Loans to borrowers who do not 
demonstrate the capacity to repay the loan, as structured, from sources other than the collateral pledged are 
generally considered unsafe and unsound." 

OCC 2003 Advisory Letter on Predatory and Abusive Lending. 
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In the credit card context, the 2009 Credit Card Act requires that lenders "consider[] the ability of the 
consumer to make the required payments under the terms" of the account.The purpose of this law 
was "to implement needed reforms and help protect consumers by prohibiting various unfair, 
misleading and deceptive practices in the credit card market."^®^ 

In the mortgage context, since 1994, the Home Ownership and Equity Protection Act has prohibited 
making high-cost HOEPA loans without regard to the borrower's repayment ability.^®® In 2009, the FRB 
expanded this provision to a lower cost category of loans than "high-cost" loans, called "higher priced 
mortgages" (essentially subprime loans). The FRB required verification of income, assets and 
obligations for both high-cost and higher-priced loans.^®® The 2010 Dodd-Frank Act extended an ability- 
to-repay requirement to all residential mortgage loans.^®^ 

State law also strongly supports the principle that lending without regard to ability-to-repay is unfair 
and abusive. Some state statutes provide that extending loans to consumers when the lender believes 
there is no reasonable probability of repayment in full is an "unfair" or an "unconscionable" practice, 
including West Virginia, Illinois, and the District of Columbia.^®® 

Many courts have also found that lending without regard to ability to repay is unconscionable or a 
violation of state laws prohibiting unfair and deceptive practices.^®® 


2®® 15 U.S.C. § 1665e. 

2®'* S. Rep. No. 16,111th Cong., 1st Sess. 2009 (May 4, 2009)(2009 WL 1260169)(Leg. Hist.) The purpose is to 
"establish fair and transparent practices related to the extension of credit" in the credit card market. 

^®® 15 U.S.C. 1639(h): "Prohibition on extending credit without regard to payment ability of consumer. A creditor 
shall not engage in a pattern or practice of extending credit to consumers under [high-cost] mortgages ... based 
on the consumers' collateral without regard to the consumers' repayment ability, including the consumers' 
current and expected income, current obligations, and employment." 

^®® Federal Reserve System, Truth in Lending, Regulation Z; Final Rule, 73 Fed. Reg. 44522, 44546 (July 30, 2008). 
2®^ 15 U.S.C. § 1639c(a)(3). 

^®® West Virginia and Indiana's statutes address "fraudulent" or "unconscionable conduct," both noting 
"consideration shall be given to each of the following factors, among others: (a) Belief by the creditor at the time 
consumer credit sales, consumer leases or consumer loans are made that there was no reasonable probability of 
payment in full of the obligation by the debtor." W.V. Code § 46A-7-109(3)(a); Ind. Code, §§ 24-4.5-5-102, 24-4.5- 
6-lll(l)(3); see also D.C. Code § 28-3904(r)(l). 

^®® In a recent case by the New Mexico Attorney General against Fast Loans, the New Mexico Supreme Court 
found the installment loans to be unconscionable on the basis that the lender routinely originated high-cost 
installment loans without inquiry into the borrower's ability to repay on its terms. CRL, Migration, at 5, n.49. See 
also Colorado Security Finance case discussed in section 11.4.1.5 below; Commonwealth v. Fremont, 897 N.E.2d 
548 (2008) (Massachusetts Supreme Court affirmed a preliminary injunction against the lender based on a 
likelihood it had violated the state UDAP statute in the origination and servicing of mortgage loans. The court 
described the "central element of unfairness" found by the trial court as "the origination of a home mortgage 
loan that the lender should recognize at the outset the borrower is not likely to be able to repay." Id. at 560. The 
trial court in this case noted, "It is noteworthy that the issuance of such a loan is deemed to be unfair under [the 
state UDAP statute] even if the lender provides fair and complete disclosure of the terms of the loan and the 
borrower is fully informed of the risks he faces in accepting the loan. The unfairness, therefore, does not rest in 
deception but in the equities between the parties." Commonwealth v. Fremont, 23 Mass. L. Rptr., 567, 9. See 
also Commonwealth v. Option One 75 Mass.App.Ct. 1110 (2009); Frapper v. Countrywide Home Loans, Inc., 645 
F.3d 51 (1 Cir. 2011) (both citing Fremont in denying lender's motion for summary judgment on claim of violation 
of Mass. UDAP statute regarding ability to repay); Gilroy v. Kasper, 07-CV-300 JL, 2008 WL 591049 (D.N.H. Mar. 3, 
2008) (survives motion to dismiss claim that borrower was made mortgage loan while lender knew she could not 
repay it, applying Sperry & Hutchinson test to New Hampshire's general UDAP law); James v. Nat'l Financial, LLC, 
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Thus, a determination that lending without making a reasonable determination that the borrower has 
an ability to repay is abusive and unfair is consistent with a wide range of existing credit regulation. 

5.2. Ability-to-Repay Requirements Typically Apply Across the Board, and There Is No 
Precedent for Exempting Loans That are Primarily Made to Financially Vulnerable 
Consumers. 

In the two other markets where federal ability-to-pay requirements apply, there are no exemptions 
crafted for any subset of transactions that are substantially similar to a broader class of transactions. 
There are also no exemptions at all for products primarily made to financially vulnerable consumers; in 
fact, to the contrary, precedent supports greater assurance of an ability-to-repay determination in 
those circumstances. 

For credit cards, the ability-to-repay requirements apply to all credit cards other than home equity lines 
of credit or overdraft lines of credit—two entire product lines that can be reasonably distinguished 
from those credit cards to which the requirements apply. For mortgages, ability-to-repay requirements 
apply to all residential mortgage loans. 

Further, the Bureau's implementation of the mortgage ability-to-repay requirements support that 
heightened care must be taken to ensure that financially vulnerable consumers are adequately 
protected by ability-to-repay requirements. In that context, the Bureau refused to provide a safe 
harbor for compliance with ability-to-repay requirements on higher-priced Qualified Mortgage loans, 
even while it provided a safe harbor for lower-cost loans. Its rationale included that: 

"[T]he subprime segment of the market is comprised of borrowers who tend to be less 
sophisticated and who have fewer options available to them, and thus are more susceptible to 
being victimized by predatory lending practices. The historical performance of subprime loans 
bears all this out. The Bureau concludes, therefore, that for subprime loans there is reason to 
impose heightened standards to protect consumers and otherwise promote the policies of the 
[Dodd-Frank] statute."^^^ 


132 A.3d 799 (Del. Ch. 2016) (rescinding "a one-year, non-amortizing, unsecured" loan as unconscionable under 
Delaware law); see also NCLC, Unfair and Deceptive Acts and Practices § 6.3.2, 
https://library.nclc.org/udap/060302. 

^^“Residential mortgage loans are closed-end, dwelling-secured mortgages. These include manufactured housing 
loans. They do not include open-end credit, timeshares, reverse mortgages or bridge/construction loans (all of 
which should have ability-to-repay requirements, but for which it is reasonable that the specific approach to the 
ability-to-repay determination be different). Cite. Though some aspects of the mortgage ability-to-repay rule are 
more prescriptive for certain categories of lenders and/or transactions, there are not blanket exemptions from an 
ability-to-repay determination as long as the loan is otherwise covered as a residential mortgage loan. See CFPB, 
General Comparison of Ability-to-Repay Requirements With QM Mortgages, 
http://files.consumerfinance.gOv/f/201404_cfpb_atr-and-qm-comparison-chart.pdf. 

Ability-to-Repay and Qualified Mortgage Standards under the Truth in Lending Act (Regulation Z); Final Rule, 

12 CFR Part 1026, 74 Fed Reg 6408, 6411 (January 30, 2013) (emphasis added; internal citations omitted). 
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Similarly, in the current rule, the Bureau notes in its discussion of public policies supporting ability-to- 
repay requirements: "These public policies show that such determinations are especially critical when 
subprime or high-cost credit is extended to vulnerable consumers."^^^ 

The Bureau should not act contrary to precedent by providing the first exemption of which we are 
aware from ability-to-repay requirements on a product targeted at financially vulnerable consumers. 

5.3. The Widely Accepted Definition of "Ability-to-Repay"—Ability to Repay (1) While 

Meeting Other Obligations and Expenses and (2) Without Reborrowing—Is Critical and 
Should Be Explicit. 

5.3.1. Overview. 

The "ability-to-repay" standard, by virtually all regulatory measures, has long meant the ability to repay 
(1) while meeting other obligations and expenses and (2) without reborrowing. But this has not kept 
lenders from asserting that repayment alone evidences ability-to-repay—that is, they confound the 
lender's ability to collect with the consumer's ability to repay. Lenders have also asserted that repeat 
reborrowing, absent delinquency or default, does not evidence inability-to-repay. While the CFPB's 
discussion of ability-to-repay generally is consistent with our understanding, the identified unfair and 
abusive practice should be strengthened to make explicit the importance of ability to meet other 
expenses without reborrowing. In addition, in section 11 below, we urge a number of ways the rule's 
approach to longer-term refinancings should be strengthened to ensure consistency with this standard. 

5.3.2. Precedent is clear that ability-to-repay means having the ability to repay a loan 
while meeting other obligations and expenses and without reborrowing. 

The understanding that ability-to-repay means the ability to repay while meeting other obligations and 
expenses and without reborrowing is consistent with many years of regulatory precedent. 

With respect to the ability to meet other obligations and expenses, HOEPA's statutory language since 
1994 has required that a repayment ability include "current and expected income, current obligations, 
and employment."^^^ The 2009 FRB rules required verification of income, assets and obligations for 
both high-cost and higher-priced loans.Dodd-Frank, for all residential mortgages, requires "a 
reasonable and good faith determination based on verified and documented information,"^^^ including, 
among other items, expected income, current obligations, debt-to-income ratio or residual income, and 
other financial resources other than the consumer's equity.^^® The Federal Reserve interpreted the 
CARD Act's ability-to-repay provision to require that the lender consider ability to repay "based on the 
consumer's income or assets and current obligations. 


2^2 81 Fed. Reg. at 48002. 

15 U.S.C. § 1639(h): "Prohibition on extending credit without regard to payment ability of consumer. A 
creditor shall not engage in a pattern or practice of extending credit to consumers under [high-cost] mortgages .. 
. based on the consumers' collateral without regard to the consumers' repayment ability, including the 
consumers' current and expected income, current obligations, and employment." 

Federal Reserve System, Truth in Lending, Regulation Z; Final Rule, 73 Fed. Reg. 44522, 44546 (July 30, 2008). 
2^5 15 U.S.C. § 1639c(a)(l). 

15 U.S.C. § 1639c(a)(3). 

12 CFR§ 226.51(a). 
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Relatedly, regulators have typically contrasted loans made based on the value of the underlying 
collateral with loans made with regard to a borrower's ability to repay the loan, indicating that these 
practices are mutually exclusive. The 2001 Interagency Subprime Guidance describes that abusive 
lending practices occur when "the lender structures a loan to a borrower who has little or no ability to 
repay the loan from sources other than the collateral pledged."^^® As the FDIC and OCC note in their 
guidance addressing payday lending by banks, in the case of bank payday lending, the collateral is the 
customer's future deposit.The OCC's 2000 letter on abusive lending practices, which is applicable to 
payday loans,^®° discusses collateral or equity stripping as "reliance on ... collateral, rather than the 
borrower's independent ability to repay... The OCC's 2003 letter on abusive and predatory 
lending does the same.^®^ 

With respect to the ability to repay without reborrowing, the banking regulators have long recognized 
that serial refinancings are an indication of disregard for a borrower's ability to repay, both generally 
and in the context of payday lending specifically. The HOEPA rules note that "[IJending without regard 
to repayment ability... facilitates an abusive strategy of 'flipping' borrowers in a succession of 
refinancings."^*^ The FDIC's 2005 payday loan guidelines describe concerns with "payday loans to 
individuals who do not have the ability to repay, or that may result in repeated renewals or extensions 
and fee payments over a relatively short span of weeks."^*'^ The more recent bank payday loan 
guidance reiterates this concern.^** 


Interagency Expanded Guidance or Subprime Lending Programs, FIL 9-2001, January 31, 2001. The FDIC's 2005 
payday loan guidelines also notes that it clarifies previously issued guidance, including the 2001 Expanded 
Subprime Guidance; the 2001 Expanded Subprime Guidance also contemplates equity stripping outside the 
context of mortgage lending, noting that lenders may make a loan to a borrower who has little or no ability to 
repay other than from the collateral pledged, then take possession of the borrower's home or automobile upon 
default. 

^”OCC/FDIC Deposit Advance Guidance, supra. 

^*°The OCC's 2000 Advisory Letter on Payday Lending states that the OCC's 2000 Advisory Letter on Abusive 
Lending Practices is applicable to payday lending. 

OCC Advisory Letter on Abusive Lending Practices, AL 2000-7 (June 25, 2000), available at 
http://www.occ.gOv/static/news-issuances/memos-advisory-letters/2000/advisory-letter-2000-7.pdf (emphasis 
added). 

OCC Advisory Letter, Guidelines for National Banks to Guard Against Predatory and Abusive Lending Practices, 
AL 2003-2 (Feb. 21, 2003), available at 

http://www.occ.gOv/static/news-issuances/news-releases/2003/nr-occ-2003-8-advisory-ltr-2003-2.pdf 
[hereinafter OCC 2003 Letter on Predatory and Abusive Lending Practices]: "When a loan has been made based 
on the foreclosure value of the collateral, rather than on a determination that the borrower has the capacity to 
make the scheduled payments under the terms of the loan, based on the borrower's current and expected 
income, current obligations, employment status, and other relevant financial resources, the lender is effectively 
counting on its ability to seize the borrower's equity in the collateral to satisfy the obligation and to recover the 
typically high fees associated with such credit." 

Federal Reserve System, Truth in Lending, Regulation Z; Final Rule, 73 Fed. Reg. 44522, 44542 (July 30, 2008). 
FDIC 2005 Payday Loan Guidelines, supra. 

FDIC and OCC Deposit Advance Guidance, supra. 
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5.3.3. The Bureau's approach is generally consistent with precedent, but the rule should 
explicitly identify the unfair and abusive practice as lending without a reasonable 
determination of ability to repay, while meeting other expenses, without 
reborrowing: §§ 1041.4,1041.5{b){l){i), 1041.8,1041.9{b){l){i). 

The Bureau's general approach to this rule and its related discussion indicates that the Bureau's view, 
also, is that ability to repay means ability to repay while meeting income and expenses and without 
reborrowing. The Bureau notes: '"ability to repay' in this context means that the consumer has the 
ability to repay the loan without reborrowing and while meeting the consumer's major financial 
obligations and basic living expenses."^®® 

But outside of the discussion, the rule suggests but does not directly state the "without reborrowing" 
aspect of ability to repay. Proposed § 1041.4 and § 1041.8, which identify the unfair and abusive 
practices, state merely: "It is an abusive and unfair practice for a lender to make a covered [short-term 
or longer-term] loan without reasonably determining that the consumer will have the ability to repay 
the loan."^®^ Neither provision is accompanied by Commentary. 

Subsequent provisions prohibit lenders from making loans unless the lender first makes a reasonable 
determination that "the consumer will have the ability to repay the loan according to its terms."^*® The 
phrase "according to its terms" implicitly requires the borrower to be able to repay the loan without 
refinancing. A Comment states that this means that the consumer must be able to "make all payments 
under the loan and to meet basic living expenses during the term of the loan." Another Comment 
explains that this standard must be met without any "implicit assumption that the consumer will obtain 
additional consumer credit... That Comment is helpful, but it only goes to the lender's 
assumptions, not the consumer's behavior and ability. 

Other Comments indicate that a lender's reborrowing rates may be relevant to assessment of whether 
a lender's ability-to-repay determinations are reasonable. That, too, is helpful,^®^ but it is not part of 
any rule or requirement. 

The Bureau's proposed ability-to-repay requirements appropriately require consideration of obligations 
and expenses. Those requirements and additional provisions are also aimed at ensuring ability to repay 
without reborrowing; for example, residual income must include a cushion sufficient to cover income 
and expense volatility, and provisions addressing loan flipping are provided for both short- and longer- 
term loans. A focus on ability-to-repay without reborrowing is necessary in light of the harm caused by 
reborrowing; we discuss these concerns more fully in sections 8 and 11 addressing short-term and 
long-term loan flipping. 

The CFPB should make explicit in the regulatory language the generally accepted standard for what 
ability-to-repay means: ability to repay while meeting other expenses without reborrowing. The CFPB 


81 Fed. Reg. at 47924, 47933 (emphasis added). 

Proposed §§ 1041.4 & 1041.8. 

Proposed §§ 1041.5(b)(l)(i), 1041.9(b)(l)(i). 

Proposed Comment 5(b)-l (emphasis added); proposed Comment 9(b)-l. 

Proposed Comment 5(b)-2.ii.A; proposed Comment 9(b)-2.ii.A. 

As discussed in section 6.2.5.2, we have serious concerns about the standard of comparison being other high- 
cost lenders. 
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should then, as discussed throughout the remainder of these comments, ensure that standard is 
applied consistently throughout the rule. 

Thus, in all four places in the rule where the phrase "ability to repay" is used to describe unfair, abusive 
or prohibited practices—§§ 1041.4, 1041.5(b)(l)(i), 1041.8, 1041.9(b)(l)(i)—the phrase should be 
replaced with: 

"ability to repay the loan according to its terms while meeting debt obiigations and expenses and 
without reborrowing." 

Alternatively, but less preferable, the CFPB could add comments to those four provisions explaining this 
interpretation of the phrase "ability to repay." 

Including the standard explicitly in the rule will help emphasize to lenders the obligation to ensure 
ability to repay without reborrowing. It will also help to support compliance with and enforcement of 
the rule. The CFPB will be in a stronger position to use evidence of high reborrowing rates as part of an 
assessment of a lender's ability-to-repay assessments if the rule itself clearly sets out the full standard. 

5.4. The Bureau's Determination of "Abusive" Is Appropriate and Abundantly Supported: § 
1041.4. 

The Bureau provides a detailed discussion of its preliminary application of the "abusive" standard at 
pages 47933-36 of the proposed rule. We generally agree with the details presented there as well as 
the Bureau's conclusions, and we do not reiterate them here. Instead, we offer only a few points of 
emphasis below, particularly with respect to how the Bureau's findings here should support 
strengthening certain aspects of the Bureau's proposal, addressed in more detail throughout our 
comments. 

With respect to the costs and risks of these products, we reference section 2.2 above, summarizing the 
extended cycle of debt generated by both short- and longer-term loans, and discussing the harms 
associated with default and making unaffordable payments. 

As the Bureau notes, Dodd-Frank provides that an abusive practice is one that takes unreasonable 
advantage of (1) a lack of understanding on the part of the consumer of material risks, costs, or 
conditions of the product or service, or (2) the inability of the consumer to protect the interests of the 
consumer in selecting or using a product or service. 

5.4.1. Lack of understanding. 

We support and highlight the Bureau's conclusion that a "generalized understanding" of a debt with a 
due date does not suffice to establish that consumers understand the material costs and risks of these 
products.We emphasize that, for longer-term loans, borrowers likely have the reasonable 
expectation that payments will reduce principal within a reasonable time. Some may anticipate being 
able to pay off a high-cost loan early (using a tax refund or year-end bonus) without realizing that they 
may still owe nearly the entire debt even after making many payments. See our discussion of longer- 
term refinancings below at section 11. 


“2 81 Fed. Reg. at 47933. 
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We further emphasize the Bureau's discussion of the well-established realities of tunneling (focusing on 
the present more than the future, particularly by those with immediate needs) and optimism bias as 
contributing to the likelihood that consumers do not understand the material costs and risks. 

Finally, we offer the additional observation that consumers are unlikely to understand the costs and 
risks associated with these products simply because they are so severe. It would be entirely reasonable 
for consumers to believe that any practice capable of inflicting such severe financial harm would be 
illegal. 


5.4.2. Inability of consumer to protect consumer's interests. 

We concur with the Bureau's interpretation of the abusive standard, including that (1) even in 
circumstances where consumers understand material risk and costs, they may not be able to protect 
their own interests, and (2) that this is particularly true when they are in a financially vulnerable 
position. 

5.4.3. Practice takes unreasonable advantage of consumer vulnerabilities. 

As the Bureau notes, Dodd-Frank has delegated to the Bureau the responsibility for determining when 
a practice is taking "unreasonable advantage" of a consumer. And we do not disagree with the 
observation that, in a market economy, market participants can be expected to take advantage of their 
superior knowledge or bargaining power.^®'^ We also agree that there comes a point at which a line is 
crossed, and conduct in leveraging that knowledge or power becomes unreasonable taking 
advantage.^®^ 

As the Bureau notes, determining when that line is crossed is best done taking into account all the 
relevant facts and circumstances of the practice in question.^®® We note again the strong regulatory 
precedent that supports finding that lending without ability to repay is abusive. We particularly 
emphasize the Bureau's findings that the vulnerability of consumers who are likely to seek covered 
loans is relevant to this inquiry, and that lenders further exacerbate the risks and costs inherent in 
these loans with their practices. The Bureau notes that storefront lenders, in particular, encourage 
long loan sequences.^®^ We emphasize that, in both the short-term and longer-term markets, 
regardless of origination channel, refinancing rates are extremely high, due to some combination of 
product design and lender practices that encourage ongoing indebtedness. 

We highlight, as well, this powerful finding: 

"Lenders aiso know that the defining loan features will enable the lender to extract payment 
from the consumer even if the payment exceeds the consumer's abiiity to repay and ieaves her 


“3 81 Fed. Reg. at 47934. 
“'*81 Fed. Reg. at 47935. 
“3 Id. 

Id. 

“^81 Fed. Reg. at 47936. 
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in financial distress, but consumers do not understand the likelihood or severity of the harms 
they will suffer in that scenario."^®* 

We recommend that the rule reflect this finding more fully, particularly by limiting lender discretion in 
the ability-to-repay determination; eliminating exemptions from ability-to-repay requirements; and 
recognizing a broader range of longer-term refinancings as abusive. 

5.5. The Bureau's Determination of "Unfair" is Appropriate and Abundantly Supported: § 
1041.4. 

The Bureau provides a detailed discussion of its preliminary application of the "unfair" standard at 
pages 47936-40 of the proposed rule. Again, we do not reiterate the details or conclusions here. 

We likewise generally agree with the Bureau's preliminary application of the "unfairness" standard as 
well as its conclusions, with one significant exception. We object to the notion that if a borrower were 
hypothetically able to accurately predict the length of a relatively short loan sequence, or the harm 
from a longer-term loan, the injury would be reasonably avoidable. This conclusion is unfounded, and 
in the substantial body of "unfairness" precedent the Bureau references,^®® we are not aware of 
analogous reasoning. We urge the Bureau to strike this unnecessary and unhelpful caveat, as it risks 
undermining not only the current rule, but also the unfairness standard going forward. 

With respect to the substantial harm caused by the practices in question, we again reference section 
2.2 above, summarizing the extended cycle of debt generated by both short- and longer-term loans, 
and discussing the harms associated with default and making unaffordable payments. 

5.5.1. Substantial injury. 

We support the Bureau's finding that lending without a reasonable ability-to-repay determination 
"causes or is likely to cause both [injuries]—a substantial number of consumers suffer a high degree of 
harm, and a large number of consumers suffer a lower but still meaningful degree of harm."®°° We 
reference the earlier discussion at 2.2 for the Bureau's categorization of harms, which the Bureau 
appropriately uses to support this prong of the unfairness test. 

We underscore the following findings from the Bureau's discussion of the substantial injury prong for 
longer-term loans: 

• "[Ejven consumers who are able to make all of their payments on a payday installment or 
vehicle title installment loan can suffer substantial injury" resulting from the lack of an ability- 
to-repay determination.®®^ 

• "Indeed ... the lender is likely to receive payment even when that leaves the consumer with 
insufficient funds to meet other obligations and expenses. At a minimum ... the consumer 


81 Fed. Reg. at 47997 (emphasis added). 
“9 81 Fed. Reg. at 47936, n.534. 

81 Fed. Reg. at 47936 (emphasis added). 
81 Fed. Reg. at 47997. 
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loses control over her finances, including the ability to prioritize payments of her obligations 
and expenses based on the timing of her receipts of income."^°^ 

• "Such consequences could occur prior to default - if the lender for a time was able to extract 
unaffordable payments from the consumer's account - or could occur in lieu of a default, if the 
lender is able to consistently extract payments that are not affordable.Further, the Bureau 
notes that the payment may be made even when the account lacks sufficient funds, through 
overdraft.^“ 

• "[A]n imminent unaffordable" loan payment may bring about a refinance or reborrowing, 
which, the Bureau states, is especially likely to be caused by a balloon payment.^®® But the 
Bureau proceeds to discuss a dynamic that is in no way limited to balloon payments. It notes 
the injury caused when refinancings and reborrowing add "dramatically" to the total cost of 
credit when the prior payments did little if anything to amortize principal.^®® It notes this in the 
context of interest-only payments preceding the balloon. But many other high-cost longer- 
term loans have payments, particularly early in the loan term, that make very little progress 
toward principle. And certainly even when the looming payment is not a balloon payment, it 
can trigger the need to refinance. 

These are all important findings reflecting the very essence of the business model. Again, we fear that 
these findings are not consistently given due weight, particularly with respect to longer-term 
refinancings. 

5.5.2. Injury not reasonably avoidable. 

We support the general analysis of this prong but note the following troubling footnote: 

"It appears that some consumers are able to accurately predict that they will need to reborrow 
one or two times, but decide to take the loan regardless of the additional cost of one or two 
additional loans. Accordingly, such costs do not count as substantial injury that is not 
reasonably avoidable."^°^ 

The Bureau makes similar points in the countervailing benefits prong that follows. With respect to 
short-term loans, it notes that "[fjor consumers who accurately predict their reborrowing, the Bureau is 
not counting their reborrowing as substantial injury that should be placed on the 'injury' side of the 
countervailing benefits scale." For longer-term loans, the Bureau notes that it "would not count for 
purposes of substantial injury the default costs of individual consumers who fully recognized the risks 
of [longer-term loans] and decided that the temporary reprieves were worth the downstream costs, 
but the Bureau believes there are few such consumers."^®® 


81 Fed. Reg. at 47997-98 (emphasis added). 
81 Fed. Reg. at 47998. 

Id. 

Id. 

81 Fed. Reg. at 47937, n.537. 

“^81 Fed. Reg. at 47939. 

“3 81 Fed. Reg. at 48001, n.685. 
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The Bureau's own findings throughout this rulemaking suggest two problems with this reasoning. First, 
the Bureau also notes in its discussion of this prong that the FTC and other agencies have focused on 
the vulnerability of affected consumers and their perception of the availability of other products when 
applying this prong of the unfairness test.^“ Through this appropriate lens, expecting to be in a series 
of two or three loans does not mean that a vulnerable borrower can reasonably avoid injury from the— 
by definition—unaffordable rolled over loans. Indeed, in the subprime credit card rule, for example, 
the three promulgating agencies did not exclude from their analysis of "injury" some subset of 
instances when borrowers accurately predicted the cost of the card.^^^ 

The Bureau's analysis of this issue appears to confound deception with unfairness. There may be 
unfairness even if a consumer is not deceived. An injury may not be reasonably avoidable even if it is 
predictable. 

Second, the research the Bureau cites found only that some borrowers accurately predicted the length 
of their series. It does not establish that the borrowers accurately predicted the collateral harms that 
may have been caused by unaffordable loan payments, or that they could reasonably avoid those 
harms. In the following prong—whether injury is outweighed by benefits or competition—the Bureau 
clearly acknowledges this collateral harm. The Bureau notes that even consumers whose short-term 
loans become short-to-medium-length loan sequences incur injury ranging from modest to severe: The 
injury includes, among other things, "the extent to which the consumer incurred collateral harms from 
making unaffordable payments."^^^ The Bureau continues, saying some may experience injury from 
repaying a loan but not being able to meet other obligations and expenses.And yet, even if 
borrowers had predicted the collateral harms, the ability to predict harm does not equate with the 
ability to reasonably avoid it. We are not aware that it ever has, and this rule should not change that. 

Finally, we observe that the evidence of injury is so overwhelming that unfairness is clear even without 
considering the injuries to consumers who purportedly can predict the harm. However, it is important 
that the Bureau not create precedent that so-called predictable injuries may in other cases be an 
appropriate consideration in evaluating unfairness. 

5.5.3. Injury not outweighed by benefits to consumers or competition. 

In its application of this prong to consumers for short-term loans, the Bureau groups borrowers into 
three groups—those who repay without reborrowing, those who eventually default, and those who 
reborrow. The Bureau concludes that for those who default and those who reborrow, the costs of 
lending without regard to their ability to repay "dwarfs" any benefits they may receive.The 
evidence of harm from default and reborrowing (see section 2.2, above) clearly warrants this 
conclusion. 


Fed. Reg. at 47937, n.538. 

74 Fed. Reg. 5503. The Federal Reserve noted: "Accordingly, the test [for reasonably avoidable] is not 
whether the consumer could have made a wiser decision but whether an act or practice unreasonably creates or 
takes advantage of an obstacle to the consumer's ability to make that decision freely" (citing the FTC Credit 
Practices Rule). 

312 81 Fed. Reg. at 47938. 

313/d. 

31 '* 81 Fed. Reg. at 47939. 
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We highlight the Bureau's observation here that some repayers may not be able to afford the loan but 
"choose" to repay it anyway, which may result in other costs, like a late fee on a utility bill.^^^ We 
would add among costs here overdraft fees incurred when the account lacked sufficient funds. We 
would also suggest that this repayment—essentially extraction of the borrower's funds on payday—is 
likely not best described as the borrower's "choice." Finally, some consumers may cover the 
repayment of a loan from some other source, which also has costs. 

With respect to this prong for longer-term loans, the Bureau divides borrowers into only two groups, 
repayers and defaulters. It includes within repayers those who "find it necessary to reborrow," "most 
notably" related to a balloon payment, a categorization we find curious. The Bureau notes that 62% of 
payday installment loan borrowers and 69% of vehicle title borrowers qualify as "repayers," and that it 
believes most of these borrowers would be able to meet an ability-to-repay determination and thus 
would not be significantly impacted by the proposed ability-to-repay requirements.^^® 

First, we are surprised the Bureau would not assess repayers who do not refinance separately from 
borrowers who refinance, especially those who refinance repeatedly. In addition, as discussed at 
greater length in sections 8 and 11, a meaningful ability-to-repay standard must focus on ability-to- 
repay without reborrowing. 

We are also surprised at the Bureau's finding that most of these repayments would be expected to 
meet ability-to-repay determinations under the proposal. The CFPB's findings in the "substantial 
injury" prong illustrate clearly why repayment of a loan secured by a leveraged payment mechanism 
does not equal affordability. We do appreciate the observation that "some current repayers may not 
actually be able to afford payments" under current loans but end up repaying it nonetheless.And 
we would expect that, as a result, more borrowers who currently repay longer-term loans would not in 
fact be reasonably deemed to have the ability-to-repay those loans. 

With respect to defaulters, the Bureau again notes that while a loan may provide a "temporary 
reprieve," this "reprieve" is "illusory and actually detrimental" compared to a system in which lenders 
made loans consumers can afford. 

With respect to competition, the Bureau concludes that the rule should not reduce the 
competitiveness in a market that already generally lacks meaningful price competition;^^® we agree. 

5.5.4. Consideration of public policy. 

The Bureau appropriately gives weight to the considerable public policy supporting a finding that 
lending without regard to ability-to-repay is unfair. The Bureau cites numerous examples of consumer 
financial statutes, regulations, and guidance that require or recommend an ability-to-repay 
determination,®^® including state legislation. (See also section 5.1 above for discussion of several 
examples.) 


Id. 

81 Fed. Reg. at 47999-48000. 
®i^81 Fed. Reg. at 48000. 

®i®81 Fed. Reg. at 48001. 

®i 3 81 Fed. Reg. at 47940. 
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We note here that in § 1041.7, .11, and .12, establishing the exemptions from ability-to-repay, the 
Bureau cites no relevant precedent for these exemptions. In fact, the Bureau notes here, to the 
contrary: "These public policies show that such determinations are especially critical when subprime or 
high-cost credit is extended to vulnerable consumers."^^° 

6. THE ABILITY-TO-REPAY DETERMINATION REQUIREMENTS MUST BE SIGNIFICANTLY 
STRENGTHENED: § 1041.5 and § 1041.9. 

6.1. Overview. 

Sections 1041.5 and 1041.9 prohibit a covered (non-exempted) loan unless the lender has made 
reasonable determination of the borrower's ability to repay and set out the requirements related 
thereto. The rules and Commentary are largely identical except that § 1041.9 includes additional 
requirements related to longer-term loans. We discuss the requirements and considerations unique to 
longer-term loans at section 10 below, while discussing the common elements here. We also address 
the few elements unique to short-loans here, at sections 6.3.2 and 6.3.3. 

We appreciate that the task before the Bureau in designing an ability-to-repay test for payday and 
vehicle title loans is not an easy one. We strongly support certain elements of the test. But we are 
concerned about a few significant proposed elements that we fear lenders will exploit on their way to, 
in important respects, continuing business as usual. 

We evaluate the proposed ability-to-repay test in light of three key factors, among others: (1) virtually 
every loan covered by this rule is a high-risk loan with extraordinary potential to inflict substantial harm 
on consumers; (2) lenders lack the incentive to determine ability-to-repay in light of a borrower's other 
obligations and expenses, given that their super-lien position and high costs will persist under the rule; 
and (3) many covered lenders have always relentlessly trapped borrowers in unaffordable debt and 
evaded laws designed to stop them from doing so. 

Put another way, the rule should approach lenders' interest in making genuinely affordable loans, 
which allow borrowers to meet other obligations and expenses, with great caution. Covered lenders 
cannot be given the discretion or flexibility that might be appropriate in other regulations. 

Belatedly, we expect that lenders will routinely manipulate any provision permitting reliance on 
borrower self-certification or borrower statements in their efforts to make unaffordable loans. Indeed, 
the Bureau notes: "Lenders have an incentive to encourage ... misestimates to the extent that as a 
result consumers find it necessary to reborrow."^^^ So we oppose, under any circumstances, permitting 
such certifications or statements to result in projections of higher income, or lower obligations or 
expenses, than reliable third-party evidence supports. 

With that context, we summarize our feedback and recommendations here, which we discuss in 
further detail below: 


81 Fed. Reg. at 48002. 
32181 Fed. Reg. at 47952. 
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We strongly support the requirement that income and major financial obligations be verified using 
verification evidence. Departures from verification evidence should not be permitted except, in very 
rare circumstances, with other reliable third-party evidence—not consumer statements (section 6.4). 

Major financial obligations should generally include payments due on delinquent debt that appears on 
the credit report or registered information system (RIS) unless there has been no activity for at least 
365 days (section 6.2.2). Claims that a consumer has only partial responsibility for joint obligations, 
other than for rental housing, should be permitted only with verification evidence (section 6.4.2). 

With respect to rental housing (section 6.4.4.3.2): 

• We urge that rental housing generally be required to be verified using verification evidence. In 
the limited circumstances when verification evidence is not available, the greater of a reliable 
locality-based proxy or borrower statement should be used. 

• To assume shared housing, lenders must obtain verification evidence or other reliable third 
party evidence of the shared arrangement. In addition, supervision guardrails should be 
established to protect against an unreasonable volume of shared housing circumstances in a 
lender's portfolio. 

• At the very least, on any loan where there is a presumption of inability to repay, and on a 
second refinance of a longer-term loan (as discussed in 11), verification evidence of rental 
housing should be required. Shared housing in these scenarios should be the greater of that 
indicated by reliable third-party evidence or a reliable locality-based estimate. 

Basic living expenses should be defined much more broadly, beyond strictly "necessary" expenses, to 
include "typical" household expenses based on income, location, and household size. Again here, 
borrower certification should not be used to assume a smaller household size than reliable evidence 
supports. 

The examples of "reasonable methods" for projecting basic living expenses should be strengthened 
(section 6.3.8): 

• With respect to a statistical survey approach, use of a well-researched government survey is 
the preferable approach. 

• Analysis of checking account activity should be included more explicitly as a "reasonable 
method" and encouraged. 

• Projections based on statistical data other than government data or "other reliable methods" 
should be subject to heightened scrutiny. The method much actually predict expenses, not just 
collection success. 

The examples of "unreasonable methods" must be strengthened (section 6.3.9). They must not: 

• set the bar too low; 

• suggest that a flat percentage of income approach is appropriate, no matter how low the 
family's income or how large the household; or 

• provide that the reasonableness of an expense projection can be determined by comparing 
loan performance to that of similar lenders making loans to similarly situated consumers. 

Lenders' expense estimates should be reported to the Bureau, and lenders who routinely project lower 
expenses than research would support should face close scrutiny. 
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Lenders should be explicitly required to take into consideration information on the credit report and 
RIS report that sheds light on the consumer's ability to make the loan payment on top of other debt 
obligations and basic living expenses. This includes delinquencies or defaults on covered loans, other 
debt obligations, or basic living expenses within the past year (section 6.3.5). 

A pattern of reborrowing is information known to the lender that should require consideration (section 
6.3.4). 

We strongly oppose permitting evidence of whether determinations of ability-to-repay are reasonable 
to include the extent to which delinquency, defaults, and reborrowing rates are low, equal to, or high, 
including in comparison to the rates of other lenders making covered loans to similarly situated 
consumers. We discuss this issue in a separate section, 7.5 , urging that these rates be required to be 
low in the absolute. 

Short-term open-end loans are exclusively, or nearly exclusively, evasion products and should be 
regulated as such. Each advance on a short-term open-end loan should be treated as a new loan 
subject to its own ability-to-repay determination (section 6.3.2). 

6.2. Certain Definitions of the Components of the Determination Should be Modified: 
§1041.5{a) and § 1041.9(a). 

We support the definition of "net income." We have some concerns about the narrowness of "major 
financial obligations," including its omission of payments on older delinquent debt, and substantial 
concerns about the narrowness of "basic living expenses." 

6.2.1. "Net income" definition is appropriate: § 1041.5(a)(4). 

We support the Bureau's proposed definition of "net income" as essentially take-home pay (gross 
income net of taxes and all other deductions from net pay, including voluntary deductions). Any other 
approach would allow for the unsound assumption that borrowers have access in the short-run to 
funds currently deducted from their gross pay. 

6.2.2. "Major financial obligations" definition presents some concerns: § 1041.5(a)(2). 

Section 1041.5(a)(2) defines "major financial obligations" as "a consumer's housing expense, minimum 
payments and any delinquent amounts due under debt obligations (including outstanding covered 
loans), and court- or government agency-ordered child support obligations." The Bureau's rationale is 
based in part on its observation that these costs can be a significant portion of the consumer's income, 
and that the consumer has little or no ability to change these costs in the short-run. 

The Bureau solicits comment on whether there are additional costs that are "typically recurring, 
significant, and not changeable," like alimony,^^^ daycare, health insurance premiums, unavoidable 


The Bureau also notes that these are roughly analogous to the costs included in the debt portion of the 
mortgage debt-to-income ratio under the Bureau's mortgage rules. 

^^^The Bureau also notes that it has excluded alimony from major obligations since the SBREFA proposal in part 
because few borrowers have this obligation. 


90 



medical expenses, or other costs for which a consumer is legally obligated, like contractual telecom 
services, that should be included. 

We are concerned that the Bureau's current approach—when considering "major financial obligations" 
and "basic living expenses" combined—may result in the exclusion of significant costs that many 
borrowers are likely to have, particularly childcare, health insurance premiums (not deducted from net 
pay), medical expenses, and telecom services. We recognize, though, that the Bureau's approach to 
major financial obligations is to generally require verification of all obligations via the credit report, and 
these costs will not typically show up on a credit report. We also, as mentioned, have no confidence 
lenders will obtain and use accurate borrower certifications as to the presence of these costs. Thus, we 
recommend these shortfalls be addressed by significantly strengthening the approach to projecting 
basic living expenses. Please see further discussion of related issues under the definition of "basic 
living expenses" at section 6.2.3 and the proposed reasonable and unreasonable methods of projecting 
them at sections 6.3.8 and 6.3.9. 

The Bureau also solicits comment on the treatment of delinquent amounts, including the practicality of 
asking consumers about them, comparing stated amounts to amounts in verification evidence, and 
accounting for these amounts. We recommend that the consideration of delinquent obligations be 
expanded. 

With respect to delinquent amounts, the definition of "major financial obligations" includes "minimum 
payments and any delinquent amounts due under debt obligations (including outstanding covered 
loans)." We first note some lack of clarity regarding the extent to which the Bureau intends delinquent 
obligations on non-covered loans that would not be deemed "outstanding loans" under the proposal 
(because they have not been paid on for over 180 days) to be included as payments on major financial 
obligations. We think delinquent amounts due on those loans may be included because they are not 
excluded from the definition above, but clarification would be helpful (see section 3.7 above). The 
proposal does appear to exclude payments on covered loans that have not been paid on for over 180 
days, by virtue of its definition of "outstanding loan." 

In a determination of ability-to-repay, delinquent credit is relevant in two ways. It is relevant to the 
borrower's current and future debt load. And it is relevant as a warning sign of distress and an 
indicator of the borrower's capacity to repay new debt. We fear the Bureau's approach to delinquent 
debt will result in undervaluing its relevance in both of these assessments. 

The Bureau notes that 180 days is the point at which the Federal Financial Institutions Examination 
Council (FFIEC) generally requires depositories to charge off open-end credit (and at 120 days for 
closed-end). But the charge-off point may be the very point at which a collection action has been filed 
against the consumer or the debt has been sold to debt buyers that have begun aggressive debt 
collection efforts. These efforts to collect unaffordable charged-off debt may be the very reason that 
the consumer is seeking a new loan. While there may come a point where the past should be 
forgotten, six months is not the far distant past. Under the FCRA, for example, delinquent debt can 
remain relevant and reported for seven years after the last payment. 


As the Bureau notes here, in SBREFA, it noted an additional approach under consideration whereby major 
financial obligations would also include utility payments, "regular medical expenses," and potentially others. 
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In addition, the consumer's ability to repay other debt within some period longer than six months is 
relevant to whether the consumer can repay a new loan. If a consumer was unable to repay a loan 
taken out six months ago—and still is unable to resolve that debt—it is not prudent to a rule that 
explicitly permits the lender to disregard that fact. In reality, there is little to reason to expect that the 
situation of a consumer, statistically likely to be financially distressed, is likely to have improved 
markedly in the last six months since defaulting on a loan; more likely, it has deteriorated. (See our 
related recommendation that lenders be required to consider credit report information at section 
6.3.5.) 

The Bureau solicits comment on the length of the time period; whether a loan should still be 
considered an outstanding loan if charged off by the lender prior to 180 days of delinquency; whether a 
loan should be considered outstanding if there has been activity on the loan (like collections activity) 
within the previous 180 days regardless of whether the consumer has made a payment on the loan; 
and whether a loan should be considered an outstanding loan if there has been activity on a loan more 
than 180 days after the consumer has made a payment (such as collections lawsuit), which would seem 
to result in a loan changing status from not outstanding to outstanding. 

We recommend the following modification to the definition of "outstanding loan" to mitigate the risk 
that the ability-to-repay determination could disregard relevant unaffordable obligation: 

1. Modify the definition to exclude only loans with both no payment and no debt collection 
activity over the course of the established time period. 

2. For loans from a different lender: Use a period of 365 days. 

3. For loans from the same lender: 

a. If the loan has not been written off or sold to a debt buyer, include the loan regardless 
of how much time has passed. 

b. If the loan has been written off and is no longer being collected by the lender, or has 
been sold to a debt buyer, use a period of 365 days following the last collection 
attempt. 

Using 365 days rather than 180 for same-lender loans is consistent with the Bureau's concerns 
that lenders will exploit a cut-off point in an attempt to encourage new borrowing or revive 
collections activity. 

4. Require that lenders report collections activity to the RISs, as noted in section 14.4 below (for 
debt buyers, we urge the Bureau to include this requirement in its proposed debt collection 
rules). 

(In addition, as discussed in section 11.4.2.2, we urge that loans that are repaid early be deemed to be 
"outstanding" for 30 days in order to prevent evasions. In that section we also urge also that lenders 
be prohibited from refinancing their own defaulted loans even if the loans no longer meet the 
definition of "outstanding.") 

The Bureau also solicits comment on the treatment of joint obligations—major costs such as rent or 
credit cards that consumers may share with other members of the household. We address this in the 
context of §1041.5(c)(1) at section 6.4.2 below. 

6.2.3. "Basic living expenses" should be defined much more broadly: § 1041.5(a)(1). 
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The proposal limits the definition of basic living expenses to expenditures, other than payments for 
major financial obligations, "necessary to maintain the consumer's health, welfare, and the ability to 
produce income, and the health and welfare of members of the consumer's household who are 
financially dependent on the consumer." The Bureau acknowledges that its current approach leaves 
ambiguity with respect to both the types and amounts of expenses that are '"necessary" for the stated 
purposes and solicits comment on whether it should instead use the following definition it considered 
but did not propose: expenses "likely to recur through the term of the loan and in amounts below 
which a consumer cannot realistically reduce them."^^^ 

Instead of a narrow focus on expenses that are "necessary," we urge instead that "basic living 
expenses" be defined as either (1) the proposed definition plus expenses likely to recur through the 
term (with no qualification that expenses be "necessary" or that consumers not be able to "realistically 
reduce" them), or, (2) a potentially simpler approach: "typical expenses" based on geography, income, 
and household size. We also urge more specific examples in the Comments. 

The proposed definition is far too narrow. The Bureau notes that its proposed definition is a principles- 
based one, and it does not provide a comprehensive list of what the definition includes. But we are 
concerned that the few examples the CFPB provides could be taken as an exhaustive list. The Bureau 
provides the following examples in the Commentary: food and utilities, transportation to and from 
work, and childcare. In the discussion of a cushion on longer-term loans, it suggests that medical costs 
must be considered for consumers who do not have health insurance (yet medical costs should be 
included even if they do have health insurance).^^® We have found no other examples of basic living 
expenses in the rule or discussion. 

The rule may invite lenders to take the narrowest possible approach, leaving enough income only for a 
few narrow categories of expenses and ignoring the realistic everyday life of struggling families. Yet 
certainly most if not all transportation, and not just work-related transportation, is necessary to carry 
on one's daily affairs. The Bureau notes that it considered including cell phone costs as "major financial 
obligations" but has not. These should be considered, at a minimum, expenses included in the ability- 
to-repay determination, but it is by no means clear that they are under the proposal. Similarly, it is not 
clear where health insurance premiums not deducted from a borrower's net pay are accounted for. 
Even clothing is not listed. 

Thus, we urge the Bureau expand the definition to include what it deems "basic living expenses," plus 
expenses "likely to recur" throughout the loan term. A similar simplified approach would be "typical 
expenses," based on geography, income, and household size. Even under the best and most 
predictable circumstances, everyone has expenses that may not be considered "necessary" by the 
Bureau's proposed definition but that are "likely to recur" or "typical." The Commentary should 
provide a very broad, but non-exhaustive, list of examples of "typical expenses. We note that the 
Bureau of Labor Statistics publish data on what households typically spend. And borrower certification 
should not be used to assume smaller household size than reliable evidence supports. 

We strongly oppose inclusion of a requirement that the consumer be unable to "realistically reduce" 
the expenses. This will invite lenders to employ a "thrifty household" standard and result in the 
exclusion of significant necessary and typical expenses. The Bureau suggests that borrowers have some 


325 81 Fed. Reg. at 48005. 

326 81 Fed. Reg. at 48013. 
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ability to reduce basic living expenses—even necessary ones—noting that borrowers have "somewhat 
greater ability" to reduce basic living expenses (than major financial obligations) in the short-run by, for 
example, ride-sharing.^^^ But we dispute an assumption that lower-income, financially strapped 
borrowers will be able to reduce their basic living expenses in the short-run. The U.S. Financial Diaries 
project, for example, which finds high volatility in both income and expenses, finds that income dips 
are not correlated with expenses dips, strongly suggesting that borrowers, already financially strapped, 
typically cannot significantly reduce their expenses at will.^^® Further, the generally lower-income, 
credit-impaired consumers who take out covered loans have already faced challenges making ends 
meet. If they do have simple ways of reducing their expenses, they likely have done so already, before 
reaching the point of seeking a covered loan. 

The Bureau also solicits comment on whether there are standards in other contexts that could be relied 
upon, citing, in particular, the IRS standard for delinquent tax liability and bankruptcy courts' standards 
for bankruptcy-related repayment plans. We note generally that while government data can be helpful 
in providing estimated dollar figures for what households typically spend (as noted in section 6.3.8), 
caution should be exercised to ensure that the expenses lenders include for borrowers are not limited 
to overly narrow "necessary" or "essential" categories. 

6.2.4. "Payment" under a short-term loan is appropriately broad: § 1041.5(a)(5). 

Section 1041.5(a)(5) defines the payment under a short-term loan. We support the proposal to include 
all amounts payable regardless whether to a lender or third party, including "voluntary" insurance or 
memberships.^^® (See discussion of "total cost of credit" definition at section 3.9 supporting inclusion 
of such costs as appropriate.) For open-end credit, the provision further requires that the payment be 
calculated assuming that (1) the consumer utilizes the full amount of credit as soon as available; and (2) 
the consumer makes only the minimum payments under the short-term loan. We support both 
provisions. Assuming full utilization of the line provides the most assurance that the borrower does not 
receive credit that she does not have the ability to repay. Assuming the minimum payments is also an 
appropriate approach that we note will often require underwriting to a balloon payment due within 45 
days. 

6.3. A Reasonable Determination of Ability-to-Repay Must Reduce Lender Discretion and 
Prohibit All Unverified Inputs That Would Increase Residual Income: § 1041.5(b) and § 
1041.9(b). 

6.3.1. Overview. 

Critical to the success of this rulemaking are the rules and guidelines the Bureau provides as to what 
constitutes a "reasonable" ability-to-repay determination. Ability to repay must be evaluated both at 


The Bureau further offers that assertion to support not proposing to prescribe a particular method for 
estimated basic living expenses; see further discussion in the "reasonable determination" at section 6.3 below. 

Morduch, Jonathan and Anthony Flannagan. 2015. Income Gains and Month-to-Month Income Volatility: 
household evidence from the US Financial Diaries. US Financial Diaries Project. 

https://www.stlouisfed.Org/~/media/Files/PDFs/Communitv%20Development/Econ%20Mobilitv/Sessions/Mordu 

chPaper508.pdf . 

^^®See high attachment rates discussed at n.l73. 
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the front-end (when considering an individual consumer's application) and, at the portfolio level on the 
back-end (reviewing evidence that significant numbers of consumers are struggling to repay). We have 
significant concerns about this provision and several recommendations to strengthen it. 

Sections 1041.5(b)(l)(i) and 1041.9(b)(l)(i) provide that a lender not make a loan, or increase credit 
available on a line of credit, unless the lender first makes a reasonable determination that the 
consumer will have the ability to repay the loan. Section 1041.5(b)(l)(ii) provides requirements specific 
to short-term open-end lines of credit. Section 1041.5(b)(2)(ii) requires that a lender assess whether 
the borrower will be able to meet obligations and expenses for 30 days following the highest payment 
due under the loan. 

The Commentary provides standards for evaluating whether the ability-to-repay determination is 
reasonable. To be reasonable, it must (A) include the specific determinations required by the rule; (B) 
be based on reasonable projections of net income and major financial obligations; (C) be based on 
reasonable estimates of basic living expenses; (D) be grounded in reasonable inferences and 
conclusions based on the information the lender is required to obtain or consider; and (E) appropriately 
account for information known by the lender, whether or not the lender is required to obtain it. In 
addition, for longer-term loans, the lender must (F) appropriately account for the possibility of volatility 
in the consumers income or expenses during a term of the loan; we discuss this separately at section 
10 . 

We discuss each of these elements in turn. We generally follow the sequencing of the proposed 
regulations and Commentary. Thus, even while reasonable projections of net income and major 
financial obligations (including housing rental expense) are required under § 1041.5(b), they are not 
discussed until 1041.5(c), so our own discussion of those processes is not addressed until the following 
section. 


6.3.2. The requirement for a reasonable ability-to-repay determination is appropriate but 
it must be stronger for open-end loans: § 1041.5(b)(l)(i) and (ii). 

We strongly support proposed § 1041.5(b)(l)(i), which requires lenders to make a reasonable 
determination that a consumer has the ability to repay a loan according to its terms, for the reasons 
discussed in section 5 above. As discussed in that section, we urge the Bureau to add "while meeting 
expenses without reborrowing" to that provision. 

We are concerned, however, that as applied to open-end loans, the requirement is far too weak, as 
discussed below. Short-term open-end loans are products typically designed to evade some aspect of 
law that applies to closed-end but not open-end credit. They should be treated as such under this rule, 
and every advance on an open-end loan should be treated as a closed-end loan. 

6.3.2.1. Short-term open-end loans are high-risk evasion products. 

Short-term open-end loans are rare products that have, to date, been used primarily to skirt stricter 
laws applicable to closed-end products. The very nature of an open-end product—whereby a lender 
offers a replenishable credit line that is used in varying amounts for repeat transactions—does not lend 
itself to full repayment due in less than 45 days. These products are rare in the market today, and 
where lenders do make these loans, it is to evade state provisions aimed at closed-end loans. 
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The most prevalent purportedly open-end short-term loan that we have known was the "deposit 
advance" bank payday loan product.^^° The open-end structure enabled it to avoid coverage under the 
original Military Lending Act regulations, which covered only closed-end payday loans. As with other 
fee-based open-end products, deposit advance products also exploited loopholes in Regulation Z and 
avoided disclosure of the triple-digit APR they carried. As discussed in section 10.6.1 below, there are a 
variety of protections that lenders evade by structuring their loans as open-end. 

Open-end credit requires a plan that: 

• reasonably contemplates repeated transactions; 

• imposes a finance charge computed from time to time on an outstanding unpaid balance; and 

• provides a replenishable credit line that is reusable without further approvals. The label of a 
plan or account is not determinative, and courts have sometimes found credit to be spurious 
open-end credit.^^^ 

Any high-cost credit line that is substantially repaid in full in 45 days (or that requires individual 
advances to be repaid within 45 days) would not genuinely meet these criteria or would evade the 
ability-to-repay rules and should be subjected to the closed-end rules. Otherwise, short-term open-end 
loans will allow lenders to evade the rollover protections entirely, a key aim of which is to address 
short-term repeat transactions. 

The mere fact that the credit agreement contemplates repeat transactions and can be reused does not 
make it an open-end credit line. Online payday loans contemplate repeat rollover transactions, but 
that does not make them open-end. To the extent that no further approval is needed, that aspect of 
open-end credit could eviscerate the ability-to-repay rules and other limits on short-term loans. 

The requirement that a finance charge be imposed that is computed from time to time on an 
outstanding unpaid balance is a key requirement to distinguish true open-end lines from high-cost 
closed end loans in disguise. If an advance must be substantially repaid within 45 days, the product 
contradicts this requirement because there will be no outstanding balances upon which to calculate the 
finance charge. The requirement assumes that the plan does not require the entire credit advance to 
be repaid in full within such a short period, and that the cost of the credit is not a fixed amount 
determined in advance. Rather, this aspect of open-end credit assumes that the balance on the credit 
line fluctuates, and charges are determined based on how much of the credit remains unpaid after a 
period of time. Short-end credit lines, however, are more likely to be fully utilized immediately, with 
fees based on the size of the draw, not based on a periodic interest computed based on the time the 
balance remains unpaid. 

Finally, a credit line is replenishable and reusable without further approvals. But high-cost lenders 
typically have control over whether and how consumers can draw on the credit line. Their open-end 
products do not operate like credit cards that can be used unilaterally and immediately without any 
action on the bank's part. Moreover, even to the extent that the lender does permit the consumer to 
make additional draws without further approvals, that would evade the ability-to-repay requirements. 
Each draw could be done without underwriting. 


These, as the Bureau notes, have been discontinued with the exception of Fifth Third's product. 

See National Consumer Law Center, Truth in Lending § 6.2.3 (9th ed. 2015), updated at www.nclc.org/library. 
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When credit is due in full, or virtually in full, in a finite period of time (45 days or less) it actually is—or 
should be viewed as—a series of closed-end loans, not a plan permitting a balance that fluctuates, can 
rise and fall, and can be carried as an outstanding balance over time. Regardless of the label that 
lenders may put on their loans, the CFPB should impose the same rules for each extension of short¬ 
term credit, whether viewed as a closed-end loan or a draw on an open-end line. 

Minnesota recently took a comparable approach. The state's largest payday lender began making 
short-term open-end loans, due in full on the borrower's next payday, under an open-end (mortgage- 
related) statute because that statute permitted even more generous rates than the $15 per $100 
permitted by the closed-end statute.Following that migration, the state enacted a law that covered 
payday loans whether closed-end or open-end. Notably, that statute requires that every advance on a 
short-term open-end loan be treated as a new loan.^^^ 

We emphasize that the CFPB's treatment of open-end credit lines does not need to turn on whether 
the CFPB views the credit lines as genuinely open-ended or not. Even if the Bureau views a product as 
open-ended, it may still treat each advance as a new loan for purposes of the ability-to-repay rules in 
order to protect consumers and prevent evasions. 

Any uptick in the offering of short-term open-end loans following this proposed rule should raise 
serious flags about evasion, either of state laws that are stronger as to closed-end products; of an APR 
requirement that is more likely to apply to closed-end loans; or of these rules themselves. The Bureau 
should explicitly acknowledge this reality in the rule and ensure its rules are designed to prevent 
evasion through the use of short-term open-end products 

6.3.2.2. "Reasonable determination" on a short-term open-end loan should 

treat every advance as an individual loan requiring an ability-to-repay 
assessment (§ 1041.5(b)(l)(ii)). 

Section 1041.5(b) requires that a reasonable determination of ability-to-repay be done for short-term 
open-end loans (1) before making a new loan; (2) before increasing the credit line; or (3) before 
advancing more credit if more than 180 days have passed since the last determination. 

We strongly oppose permitting lenders who make short-term open-end loans to make multiple 
advances without considering whether the consumer has the ability to repay each advance, while 
meeting other obligations and without reborrowing. It would be simple for payday lenders to convert 
their products to open-end credit lines and evade the 30-day periods between short-term closed-end 
loans. 

Thus, we urge treating every advance as an individual loan requiring its own ability-to-repay 
determination. This approach is warranted in light of the high likelihood that a short-term open-end 


http://irlc.org/irlc/images/stories/lssuePapers/PavdavLendingPaper0514.pdf . 

MN Statutes 47.601. https://www.revisor.mn.gov/statutes/?id=47.601 . ("Consumer short-term loan" means 
a loan to a borrower which has a principal amount, or an advance on a credit limit, of $1,000 or less and requires 
a minimum payment within 60 days of loan origination or credit advance of more than 25 percent of the principal 
balance or credit advance. For the purposes of this section, each new advance of money to a borrower under a 
consumer short-term loan agreement constitutes a new consumer short-term loan) (emphasis added). 


97 





loan is an evasion product. It would also be consistent with the approach Minnesota took to address 
short-term open-end loans as noted in 6.3.2.1 

6.3.3. The time periods relevant to the ability-to-repay determination for short-term 
loans should be modified: § 1041.5(b)(2). 

Section 1041.5(b)(2) provides that a reasonable determination requires the lender to determine 
sufficiency of residual income for (1) the shorter of the loan term or the period ending 45 days after 
consummation; and (2) for 30 days after the highest payment under the loan on its due date. 

With respect to (1) above, the Bureau notes that this would permit lenders to make one determination 
based on the sum of all payments due during the term of the loan, rather than having to make a 
separate determination for each payment and pay period in isolation. We urge instead that every 
payment on a short-term loan have its own ability-to-repay determination, for two reasons. 

First, as the Bureau notes, the compressed time period of a short-term loan makes the payments very 
sensitive to the precise timing of income and obligations and expenses. This rationale supports 
requiring a determination that the borrower has the ability to make every individual payment in light of 
income and expenses occurring at that time. 

Second, there are almost no multi-payment loans with terms of 45 days or less today. Any shift to 
multi-payment short-term loans going forward is likely an evasive measure in an effort to make 
payments appear more affordable and to extract more days' indebtedness out of borrowers in light of 
the rule's provisions aimed at preventing flipping of short-term loans. In light of that, the rule should 
do more to ensure these ability-to-repay determinations are meaningful and require that each 
payment be individually underwritten. 

The Bureau also notes that this provision would require the lender to make the determination for the 
actual term of the loan so that, for example, the residual income assessment cannot be based on some 
other period, even of potentially the same length, that might include, for example, more paychecks 
than will actually be available to the borrower for loan repayment. In addition, the Bureau explains 
that this provision ensures lenders cannot count residual income that will accrue after 45 days, even if 
an unsubstantial amount of the loan is due after 45 days. We support this approach. The Bureau 
suggests that the example provided in Proposed Comment 5(b)(2)(i)-l.i. illustrates this point; as we 
understand the provision and the Proposed Comment, we would recommend an additional example to 
illustrate the provision more clearly.^^'* 

With respect to the 30-day period following the highest payment, we strongly support extending the 
underwriting period beyond the loan term, given the clear evidence that these loans lead to 
reborrowing. Moreover, considering only at a two-week loan term, for example, would ignore the fact 
that a large rent payment may be due shortly following repayment of the loan. We further agree with 
the Bureau's assessment that a period beyond the loan term is particularly necessary given that 
repayment occurs on payday, meaning that a full pay cycle will elapse before a borrower's next 
paycheck. However, as discussed at length in sections 8 and 11 addressing presumptions of 


This Comment provides an example of a 16-day loan. As we understand the proposed provision, we suggest 
an additional example of a loan longer than 45 days, but substantially due within 45 days, to help illustrate the 
provision. 
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unaffordability following balloon payment loans, we urge that this period be 60 days rather than 30 
because 30 days is shorter than the likely monthly expense cycle for payday borrowers. The same 
rationale applies here. 

The Bureau solicits comment on whether this proposed 30-day period should run from the last 
payment, even if that payment is not the highest payment. We strongly urge the last payment as the 
more relevant and appropriate point. Only upon making the last payment has the borrower fulfilled 
the loan obligation and felt the full impact of all of the payments. Measuring from the last payment is 
particularly important given that lenders could design a last payment that is only slightly smaller than a 
higher earlier payment in order to game the rule and start the clock running sooner. 

In addition, as discussed in those sections, the Bureau should evaluate compliance with this provision 
not only by examining the lender's upfront underwriting requirements, but also by assessing whether 
consumers were in fact able to meet expenses during the full required period. Patterns of repeat loans 
shortly following the 30-day period are a strong indication that the ability-to-repay indication was 
deficient, suggesting the borrower stretched to defer expenses until the presumption period expired. 
Lenders whose loans reflect such patterns should be required to adjust their underwriting criteria going 
forward. The CFPB should conduct research to find out what happens to consumers and their ability to 
meet other expenses during the 30 days (or 60 days, as we recommend) following a short-term loan. 

6.3.4. Lenders should be required to account for information known by the lender, 
including patterns of reborrowing: Comments 5(b)-2.i.E and 9(b)-2.i.E. 

Proposed Comments 5(b)-2.i.E and 9(b)-2.i.E require the lender to appropriately account for 
information known by the lender, whether or not the lender is required to obtain or consider it. 

We strongly support this requirement. Lenders cannot turn a blind eye to information that is relevant 
to the consumer's ability-to-repay. For example, if the consumer mentions that she has a medical 
condition and pays $300 per month for medicine, or that she has been having trouble paying for gas in 
light of her long commute, the lender must consider that information. 

We emphasize in particular that a pattern of reborrowing is known by the lender, and an example 
should be added to the Commentary. In its discussion of the requirement to account for information 
known to the lender, the Bureau notes that a pattern of borrowing as soon as a 30-day cooling off 
period has passed may suggest lack of ability-to-repay and thus be information the lender should be 
required to account for.^^® We agree and urge that this and additional examples of patterns of 
reborrowing should be included in the Commentary, including: 

• The borrower's history shows a pattern of repeat reborrowing shortly following 30 
days after short-term loans or longer-term balloon payment loans. 

• The borrower has repeatedly refinanced longer-term covered loans before making 
significant progress in repaying the loans; see section 11 for further discussion. 


35= 81 Fed. Reg. at 47947. 


99 



6.3.5. Lenders should explicitly be required to consider information from the credit 
report. 

Currently, there appears to be no clear requirement that a lender consider a borrower's recent 
performance on other credit or in meeting other expenses.This is striking, particularly in light of the 
Bureau's findings that borrowers are likely to have had recent delinquencies, and consideration of 
whether a borrower is already struggling with their expenses should be an important factor in an 
ability-to-repay determination. 

While the rule does require lenders to obtain and review credit reports, to incorporate any major debt 
obligations revealed on those reports, and to account for information known by the lender, nowhere in 
the proposal are lenders directly required to account for information showing that consumers are 
struggling to manage their current obligations and expenses. This may be information reflected in the 
credit report. 

Lenders should be required to assess the nature and extent of delinquencies revealed in the credit 
report and incorporate their findings into the assessment of whether the consumer has available 
residual income to cover the loan payment. It may be that the consumer was 30 days late on a loan or 
utility payment a few months ago but has since caught up. Or the consumer could have been evicted 
due to nonpayment but now has a new apartment at lower rent and is current. 

But if the credit report reveals that the consumer has been unable to afford current debt payments and 
nothing has changed, an underwriting model that falsely shows that the consumer has available 
residual income would not be reasonable. Thus, we urge the CFPB to add comments with examples of 
information on the credit report the lender must consider, such as: 

• delinquencies or defaults on any covered loans with any lender within the past year;^^^ 

• significant delinquencies on any credit within the past year; 

• default on any credit within the past year; and 

• any delinquency, currently. 

6.3.6. A determination of ability-to-repay is unreasonable if it relies on an implicit 
assumption that the consumer will obtain additional credit or accumulate savings: 
Comments 5(b)-2.ii and 9(b)-2.ii. 

Proposed Comments 5(b)-2.ii and 9(b)-2.ii provide that a determination of ability-to-repay is not 
reasonable if it relies on an implicit assumption that the consumer will obtain additional credit. 

We support this standard and note its particular relevance to the rule's approach to refinancings of 
longer-term loans. Just as an upfront ability-to-repay determination should not assume new credit 
during the loan term, routine obtaining of new credit during the original loan term in the form of 
refinancings, particularly earlier in the loan, should signal that the borrower did not have the ability to 


This could arguably be encompassed by -D. and -E., requiring that a reasonable determination be grounded in 
reasonable inferences and conclusions and that it account for any information known by the lender, but it's not at 
all explicit. 

We note that per the SBREFA outline, the Bureau was considering requiring lenders to assess whether a 
borrower had recently defaulted on any covered loan with any lender. 
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repay the loan without obtaining new credit. A lender that has a portfolio with a significant volume of 
refinancing, particularly without having substantially paid down the loan, may not be making 
reasonable determinations that consumers can repay without reborrowing. See section 11 for further 
discussion. 

The Bureau solicits comment on whether there are any circumstances in which the lender may assume 
additional credit or accumulation of savings.We urge the Bureau not to permit these possibilities. 
Permitting an assumption of additional credit is inconsistent with a "without reborrowing" definition of 
ability-to-repay, and accumulation of savings is not likely enough for borrowers of covered loans to 
warrant the risks of evasion such an approach would pose. 

6.3.6.1. An example of unreasonable ability-to-repay determinations should 
be added based on portfolio-wide high rates of reborrowing and 
defaults. 

As discussed in section 5.3 above, a reasonable ability-to-repay determination requires an assessment 
that consumers can repay loans according to their terms—i.e., without reborrowing. An example of a 
lender that is not adequate assessing ability to repay according to the loan's terms should be added 
showing repeat reborrowing or high defaults at the portfolio level. 

Even if the rule does not impose a presumption of inability to repay for a given consumer, the fact that 
a high proportion of the lenders' borrowers do not repay their loans without reborrowing or defaulting 
provides evidence that the lender is not making reasonable determinations and should adjust its 
approach. Thus, an example of unreasonable ATR determinations could be added that says: 

• A substantial portion of lender's borrowers do not repay their loans without becoming 
delinquent, defaulting, or reborrowing before the loan is fully repaid. 

6.3.7. Performance compared to other lenders: Comments 5(b)-2.iii. and 9(b)-2-iii. 

We strongly oppose Comments 5(b)-2iii. and 9(b)-2iii, which provide that evidence of whether 
determinations of ability-to-repay are reasonable may include the extent to which delinquency, 
defaults, and reborrowing rates are low, equal to, or high, including in comparison to the rates of other 
lenders making covered loans to similarly situated consumers. We discuss these at section 7, a 
separate section urging that these rates be required to be low in the absolute. 

6.3.8. The examples of reasonable methods for projecting basic living expenses must be 
significantly strengthened to eliminate unfettered discretion and better prevent 
evasion; Comments 5(b)-4.i and 9(b)-4.i. 

We strongly support inclusion of basic living expenses in the ability-to-repay determination. We do not 
disagree with the Bureau's assessment that requiring a "complete and accurate itemization of each 
consumer's basic living expenses" would be challenging. Thus, an approach short of individualized 
documentation may be warranted. 


For longer-term loans under proposed § 1041.9, the Bureau explicitly includes accumulation of savings as an 
"unreasonable" indication. 
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At the same time, we are concerned that the Bureau's proposed approach to basic living expenses 
leaves lenders far too much discretion in how they are projected. We fear that lenders will simply back 
into a basic living expenses projection based on what level of repayment (and defaults) they believe the 
rule will tolerate. Taken together, these concerns risk making the ability-to-repay standard circular and 
subjecting many borrowers to continued substantial harm. 

Proposed Comments 5(b)-4.i and 9(b)-4.i provide a non-exhaustive list of reasonable methods for 
projecting living expenses. Two are relatively specific, while the third is far more general: 

(A) Set a minimum percentage of income or dollar amounts based on statistically valid survey 
of expenses of similarly situated consumers, taking into account the consumer's income, 
location, and household size; 

(B) Obtain additional reliable information about a consumer's expenses to develop a 
reasonably accurate estimate; or 

(C) "Any method that reliably predicts basic living expenses." 

Method (A): Surveys . With respect to method (A), the Bureau notes that several lenders have 
indicated they currently use this method. The Bureau further notes that this method is consistent with 
the recommendation of the Small Dollar Roundtable.^^® And the CFPB notes that the Bureau of Labor 
Statistics period survey may be useful for this purpose. The Bureau solicits comment on whether this 
method should, as proposed, require taking the consumer's income, location, and household into 
account. 

Use of a well-researched independent government survey is the preferable statistical survey approach. 
The CFPB must be careful not to sanction the use of surveys that are not based on reliable independent 
evidence. Purported surveys by the lender, rather than by a credible independent entity, should be 
particularly suspect. When the lender uses a survey approach other than a well-researched 
government standard, we urge the CFPB to review the estimates against government surveys like the 
Bureau of Labor Statistics period survey. 

We note that the Small Dollar Roundtable's recommendation was more limited than how the Bureau 
describes it in the proposed rule; that recommendation stated: "Use of third-party statistical proxies 
for expenses may be acceptable in limited, specified circumstances, where they have been deemed 
sufficiently robust and reliable. Use of proxies poses greater risk for longer and larger loans."^‘^° 

Method (B): Information about the borrower's expenses . With respect to method (B), the Bureau notes 
that this method may be more convenient for smaller lenders. We support this method to the extent 
that it collects the actual expenses of an individual borrower supported by third-party reliable data. 
Without reliable third-party data, this method is highly vulnerable to abuse. 

Analysis of checking account activity, which is currently one example of this Method B, should be 
included more explicitly as a "reasonable method" and encouraged. This is essentially the method 
required by the OCC/FDIC guidance for determining ability to repay for banks making payday loans. For 


353 81 Fed. Reg. at 47949. 

3'*° Small Dollar Roundtable Consolidated Discussion Summary for the Consumer Financial Protection Bureau, Nov. 
11, 2015, https://www.regulations.gov/document?D=CFPB-2016-0025-0046 (emphasis added). 
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any depository, this should be the method used. For other lenders, service providers make providing 
checking account activity, and analytical analysis thereof, a feasible option.^"*^ 

Method (C): Any method that reliably predicts basic living expenses. With respect to method (C), the 
Bureau emphasizes that it wants to be clear that "innovative" and "data-driven" methods, though not 
"as intuitive" as other methods, may be used if they produce reliable estimates.The Bureau notes 
that it "would expect to evaluate the reliability of such methods by taking into account the 
performance of the lender's covered [short-term or longer-term loans, as applicable] in absolute terms 
and relative to other lenders. 

We have significant concerns about this approach as giving an unwarranted degree of discretion to 
lenders. We do not foreclose the possibility that there could be other methods of reliably predicting 
basic living expenses other than those discussed above. However, given the perverse incentives at play 
and the historical evidence of evasion in these markets, this vague, open-ended approach is ripe for 
abuse. 

Moreover, reliable estimates can and do produce outcomes that result in borrower hardship. 

Innovative underwriting may accurately predict default rates, but it does not necessarily reduce default 
rates. And as noted in 7.3 below, pricing and capital structure can result in a profitable portfolio at 40% 
default rates, but rates anywhere near that high indicate severe consumer harm. 

Our concerns include the following: 

• The method must actually predict expenses. Like a survey or an evaluation of a consumer's 
actual expenditures, a reliable method must be based on data that measures expenses. But the 
CFPB's plan for evaluating the lender's approach seems to focus primarily on loan performance, 
not on whether the method reliably predicts expenses. As the CFPB documents at length, the 
leveraged payment mechanism results in loans that are repaid despite unaffordability. 
Moreover, lenders who have a high tolerance for defaults may simply crank data to justify 
whatever level of basic expenses produces the loan approval rates their business model 
supports. 

• What is "reliable" and how is it judged? "Reliable" is open to significant interpretation. For 
example, a crude percent of income that is unrelated to household or geography may be 
predictive for some consumers but be totally unreliable for others. 

• The benchmark must not be other covered lenders. As discussed in section 7 below, we strongly 
oppose evaluating one high-cost lender's loan performance simply "relative" to other lenders. 
We do agree, however, that the lender's loan performance in absolute terms (measured 
looking at a number of different factors, as discussed in sections 7.4-7.7 below) is an important 
means of assessing whether ability-to-repay determinations are reasonable. 


Our understanding is that service providers Intuit, Microbilt, Yodlee and Plaid, all offer these services and can 
provide transaction records for account held at most depositories. At least one lender that uses deposit account 
transaction records to determine residual income has indicated that it can analyze transactions at nearly every 
financial institution in the country. 

^'’2 81 Fed. Reg. at 47949. 

Id. 
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other potential methods . The Bureau solicits comment on whether a borrower questionnaire should be 
required for basic living expenses and if so, how its completeness and correctness should be verified. It 
also asks whether any questionnaire should ask only about expenses that are "necessary" or also those 
that are "recurring and not realistically reducible" during the loan term. The Bureau acknowledges the 
risk of lender manipulation of borrower certifications and indeed its concern is warranted. If a 
borrower questionnaire is required or permitted, it (1) should be used in addition to an independent 
method; and (2) should under no circumstances permit lenders to use figures less than those indicated 
by verification evidence or, less frequently, reliable third party data, retained by the lender. 

We understand that some industry participants have pushed for the Bureau to permit lenders to use a 
borrower's stated expenses (and income) "validated" against geography-based averages to determine 
whether they are reasonable along a "bell curve.We are concerned that this method would permit 
lenders to game the ability-to-repay determination by, among other things, encouraging the stating of 
expenses that are at the lowest purportedly reasonable end of a bell curve. 

The Bureau also solicits comment on whether it should provide a more prescriptive method or a safe 
harbor. As noted, we recommend the Bureau encourage review of actual checking account activity as 
it reflects a borrower's actual, individual circumstances. At the same time, we strongly oppose a safe 
harbor for any method or any expense level. A proxy applied to all households is likely to most 
disadvantage lower-income and higher-cost households—those most likely to struggle to repay. It is 
thus unlikely to provide reasonable assurance of accurate ability-to-repay determinations. Ultimately, 
a safe harbor would provide an unwarranted shelter for lenders while exposing borrowers to 
substantial harm. 

Finally, we urge expense estimate be reported to the Bureau, and that lenders who routinely project 
lower expenses than research would support face close scrutiny. 

6.3.9. The examples of unreasonable methods for projecting basic living expenses must 
also be strengthened: Comments 5(b)-4.ii and 9(b)-4.ii. 

The Bureau further provides, in proposed Comments 5(b)-4.ii and 9(b)-4.ii, a non-exhaustive list of 
unreasonable methods for projecting basic living expenses: 

(A) A method that results in no or implausibly low funds for basic living expenses, causing 
"substantially all of a consumer's net income that is not required for payments for major 
financial obligations is available for loan payments." 

(B) A method of setting minimum percentages of income or dollar amounts that have yielded 
"high rates of default and reborrowing relative to rates of default and reborrowing of 
other lenders making similar loans to similarly situated consumers." 

We agree with the statement in (A) above. Any estimate must be examined for plausibility. Certainly, 
assuming that a consumer needs no additional income for food, clothing, transportation or other basic 
expenses after paying rent and other documented major obligations would not be reasonable. But the 


FactorTrust Webinar, Filling the void: ATR & reporting alternatives for CFPB rule, hosted by American Banker, 
Aug. 30, 2016. 
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CFPB must take care not to set the bar too low. This example would be more helpful if it were less 
extreme. For example, a more specific example that describes the income needed for certain 
expenses, the amount left over, and why that is not plausible for a family of the consumer's size should 
be more helpful. 

With respect to (B), we have two concerns. First, we oppose the suggestion that basic expenses take 
up the same percentage of income for every family, regardless of family size, how low their income is, 
or how much of it they need to devote to basic expenses. We fear that this approach permits the 
lender to arbitrarily select nearly any percentage it chooses without any external validation as we urge 
in the preceding section. It also likely disadvantages the lower income households, for whom expenses 
likely make up a larger portion of their overall income. Second, we oppose the notion that the 
sufficiency of a projection for basic living expenses may be based on whether it results in high rates of 
default and reborrowing relative to similar loans to similarly situated consumers. This issue is discussed 
in section 7 below. 

6.4. Projections for Net Income and Major Financial Obligations Should Always Be Supported 
by Verification Evidence or, in Rare Circumstances, Other Reliable Third-Party Evidence: § 
1041.5(c) and 1041.9(c). 

6.4.1. In General. 

Sections 1041.5(c) and 1041.9(c) set out requirements for projecting net income and payments for 
major financial obligations as part of the broader reasonable determination requirement. Generally, 
the lender must obtain two forms of evidence: (1) consumer's written statement of the amounts and 
timing of their income and payments on major financial obligations; and (2) third-party "verification 
evidence." The lender must then make a reasonable projection of both the amount and timing of 
income and payments on major obligations. 

Under the proposal, those projections may be based on the consumer's statement only to the extent 
the consumer's statement is consistent with verification evidence. In determining whether this 
consistency is present, the lender may reasonably consider other "reliable evidence" the lender obtains 
from or about the consumer, including consumer explanations.The Commentary provides several 
examples of this scenario. 

The lender's projection may also vary from the verification evidence (i.e., even if not consistent with 
the verification evidence) if the change versus the verification evidence is verified via written statement 
from the payor of income or payee of the obligation. 

Finally, this section sets out what constitutes "verification evidence" for both income and major 
financial obligations. 


Proposed § 1041.5(c)(1). 
Proposed § 1041.5(c)(1). 
Proposed § 1041.5(c)(2). 
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6.4.2. Claims that a consumer shares obligations jointly should require verification 
evidence: § 1041.5(c)(1). 

The Bureau has asked whether additional rules are needed beyond the proposal permitting lenders to 
rely on the consumer's explanations for why they are responsible for only a portion of a debt for which 
they are jointly liable. 

We are concerned that the proposal's current approach—permitting lenders to rely on consumer 
explanations and other evidence—is insufficient and will be easily gamed by lenders. Permitting 
unrestrained self-certification in this area risks entirely undermining the verification rules. The concern 
relates both to major financial obligations on a credit report and rental obligation. (For additional 
discussion of shared rent, see 6.4.4.3.2 below.) 

We urge instead that, to the extent a consumer claims that another household member contributes to 
the payment of a major financial obligation, the lender must support that determination with 
verification evidence. The evidence either must verify that another household member does in fact 
contribute to the cost (for example, with respect to rent, with a lease, landlord receipt, or co-tenant 
statement) or that the household contains another income-earner whose income is sufficient to 
determine that the claimed contribution is reasonable (with proof of income). 

This is a reasonable approach, particularly given that a fairly small minority of lower income individuals 
live in households with multiple earners—20-31% among earners with income in the $20,000-$34,999 
range, nationally (see chart below). 

In addition to requiring verification, the Bureau should consider providing guardrails that signal to 
lenders, as well as to supervision and enforcement, when the portion of a portfolio's borrowers 
considered to have joint obligations is more likely to be unreasonable. For example, the following 
figures show the portion of households with multiple earners, nationally. The Bureau might subject to 
heightened scrutiny portfolios that have more households with joint obligations or shared rent than 
these percentages would indicate is reasonable. Additional or other metrics that might serve as proxies 
for joint obligations and thus guardrails may also be useful. 


Portion of households with multiple earners, nationally, by income:^'^^ 


$20,000 to 
$24,999 

$25,000 to 
$29,999 

$30,000 to 
$34,999 

$35,000 to 
$39,999 

$40,000 to 
$44,999 

$45,000 to 
$49,999 

20% 

28% 

31% 

37% 

42% 

49% 


6.4.3. The projection for net income and payments for major financial obligations should 
always be based on verification evidence or, under very rare circumstances, other 
reliable third-party evidence: § 1041.5(c)(2) and § 1041.9(c)(2). 

Permitting the lender to use income or obligation amounts that differ from verification evidence based 
on consumer explanations is not warranted in light of the Bureau's observation in its discussion of this 


CRL Tabulation of data from US Census Current Population Survey, 2014. 
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section: "Lenders have an incentive to encourage ... misestimates to the extent that as a result 
consumers find it necessary to reborrow."^"*® For this reason, all projections for net income and 
payments for major financial obligations should be based on verification evidence or, less often, 
verified via written statement from the payor of income or payee of the obligation. 

We urge the Bureau to permit only variations based on consumer statements that result in 
conservative projections of income and payment of obligations. In other words, any variation from 
verification evidence that results in a higher income projection or a lower payments projection should 
be deemed inconsistent. To the extent that reliable third-party evidence supports such a projection, 
the lender may use the exception provided under 1041.5(c)(2) or 1041.9(c)(2), discussed below. 

The examples in proposed Comments 5(c)(l)-l and 9(c)(l)-l support this position. Comments 
1041.5(c)(l)-l.A, B, C, D, and G all provide that the lender use either the verification evidence figure, or 
the more conservative figure, when there is a variance between stated information and verification 
evidence. 

Proposed Comment 1041.5(c)(l)-l.E and F, on the other hand (and proposed Comment 1041.9(c)(1)- 
l.E and F), provide that the lender may use stated information over verification evidence in two 
troubling circumstances when, in both cases, reliable third-party evidence could be obtained to support 
the variance. 

In Example E, the consumer states the receipt of $1,000 in net income biweekly, but verification 
evidence shows income of $1,000, $1,000, and $800 in the previous three pay periods. The drop-off, 
per the consumer's explanation, is due to missing two days of work due to illness, and the Commentary 
provides that using $1,000 is reasonable. This approach is both problematic and unnecessary. It is 
problematic because lenders will always have an incentive to explain away income dips like this, which 
could instead be attributable to the normal volatility of an uneven work schedule. Missing days due to 
illness is also part of the normal income volatility that should be accounted for if an employee does not 
have sick leave. It is unnecessary because it is reasonable to require the borrower to provide third- 
party documentation, like a submitted timesheet, supporting the sick days, which would fall under the 
exception in 1041.(5/9)(c). 

Example F permits the lender to use stated income when income from the last month has been zero, 
where the consumer explains that the consumer's manufacturing plant is temporarily closed. While we 
note that lenders do have some incentive to ensure that borrowers have sufficient income to cover 
each loan repayment, this example is, again, problematic and unnecessary. It is problematic because it 
is not clearly different from an example whereby the borrower would show minimal sufficient income 
to make the loan payment itself (regardless of income and expenses). There also may be no assurances 
that the plant will re-open. It is unnecessary because the lender should be able to obtain third-party 
verification that a manufacturing plant has been closed for a month. Requiring verification of an event 
having such a major impact on a consumer's income is critical. The CFPB should not sanction this type 
of deviation from the verification requirements. 

Thus, in seven examples provided, the Bureau has provided none where this provision allowing 
consumer statements to override the evidence is needed, nor one where it would not be problematic. 


^'’3 81 Fed. Reg. at 47952. 
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We urge the Bureau to remove it. The Bureau notes that it believes projections "will generally be 
supported by objective, third-party documentation or other records. 

We do not categorically object to proposed § 1041.5(c)(2) and § 1041.9(c)(2), which permit lenders to 
use reliable third-party evidence to depart from verification evidence. The example provided in 
discussion is that a consumer was unemployed but has recently obtained a new job and presents an 
offer letter from the employer with pay. This example is reasonable, but we note that reductions in 
major financial obligations are likely less common, particularly if timed with when a borrower seeks a 
covered loan. To ensure this exception stays extremely limited, we urge the Bureau to require 
reporting of the number of originations as a percentage of total originations for which the lender relies 
on this exception. 

6.4.4. Evidence of net income and major financial obligations: § 1041(c)(3). 

6.4.4.1. Consumer statements: § 1041(c)(3)(i). 

We are skeptical about the value of obtaining consumer statements, but we do not object to it so long 
as the lender is never permitted to take a less conservative figure from consumer statements than 
verification evidence indicates. We note that the Bureau explains that verification evidence may 
contain "ambiguous, out-of-date, or missing information." While we understand that this may be the 
case, the powerful lender incentives discussed throughout this comment to overstate ability-to-repay 
support preventing overstatement of residual income in this way. Placing any significant weight on 
consumer statements that result in net income higher or obligations lower than can be verified through 
third-party evidence provides a wide avenue for evasion. Experience across consumer credit markets 
shows that "consumer" statements can just as easily, in reality, be lender statements. 

The proposal currently provides that lenders may accept oral statements. We urge that the lender be 
required to obtain written statements. Though perhaps not significantly, a written requirement may 
reduce the likelihood that lenders are gaming this portion of the rule by filling in blanks with whatever 
figures they choose and then directing the borrower to "sign here." 

6.4.4.2. Verification evidence for net income: § 1041(c)(3)(ii)(A). 

This section requires that the lender obtain "a reliable record (or records)" of an income payment 
covering sufficient history to support the lender's projection. 

6.4.4.2.I. "reliable record" 

The Commentary provides that examples of a reliable record include an income-payer-provided 
document, as well as deposit account transaction activity, prepaid account transaction activity, or 
check-cashing transactions.The Bureau describes this provision as permitting a wide range of 
methods of verifying income, in response to concerns noted during the SBREFA process. We agree that 
all of these methods are reasonable. 


81 Fed. Reg. at 47952. 

Proposed Comment 5(c)(3)(ii)(A)-l. 
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We note, as the Bureau does, that it has made accommodations for cash-paid consumers here by 
including account transaction activity as a reliable record. We support the Bureau's approach not to 
make further accommodations that would permit lenders to rely on cash income that cannot be 
verified through verification evidence. We agree with the Bureau's conclusion that "the risk is too 
great that projections of net income would be overstated ... resulting in the harms targeted by this 
proposal."^^^ The same conclusion applies to whether lenders should be able to rely on cash income 
that is supplemental to income verified through verification evidence, which we urge the Bureau to 
reject. 

We also support the proposed approach not to permit the use of predictive models designed to 
estimate consumer income or to "validate" the reasonableness of a consumer's statement of 
income.^^^ First, these loans carry substantial risk of harm, coupled with substantial lender incentive to 
overstate income. Verification of an individual consumer's actual income, which the proposal would 
permit to be done fully electronically (through photocopies or cell phone image capture), is an entirely 
reasonable and prudent expectation under the circumstances. We also emphasize, as the Bureau 
notes, that the Small Dollar Roundtable, which included several lenders, supported an income 
verification requirement, not modeling or validation. 

Second, as the Bureau notes, these models typically estimate annual income and lack the precision 
necessary to project income for a shorter period of time. Indeed, data showing the degree of income 
volatility supports rejection of an imprecise approach. Moreover, income estimates can be wildly 
inaccurate. A report by NCLC described the results when several NCLC employees sought copies of 
reports about themselves by big data purveyors that claim to be able to estimate income. Seven of the 
fifteen reports generated by one service contained significant errors in estimated income, nearly 
doubling the salary of one participant and halving the salary of another.^^'* 

6AA.2.2. "sufficient history": § 1041.5{c){3){ii){A) and 
1041.9{c){3){ii){A). 

These provisions require that the lender obtain reliable income records covering a "sufficient history" 
to support the projected income. The provision does not specify a minimum look-back period over 
which the lender must verify income. The Bureau notes that it "does not believe it is necessary or 
appropriate to require verification evidence covering a lookback period of a prescribed length.The 
Bureau does not provide substantial elaboration, simply noting that what constitutes a "specific 
period" may depend on the source/type of income, the consistency of the income, and the length of 
the loan. 

As we discuss in 10.4.5 below, we urge that for longer-term loans longer than 6 months, the Bureau 
require a specified lookback period the length of the loan term. 


81 Fed. Reg. at 47954. 

353 We are aware that some industry participants are still urging a "validation" over a "verification" approach; see 
FactorTrust webinar 8/31, supra. 

^^'’Persis Yu& Jillian McLaughlan, NCLC, Big Data A Big Disappointment For Scoring Consumer Credit Risk (March 
2014), http://www.nclc.org/issues/big-data.html. 

81 Fed. Reg. at 47954. 
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6.4.4.2.3. We support requiring obtaining both an RIS and a credit 
report: § 1041.5{c){3){ii){B); § 1041.9{c){3){ii){B). 

The proposal requires lenders to use two different types of consumer reports in order to determine the 
consumer's debt obligations as part of an ATR analysis: (1) a report from a registered information 
system (RIS), a special type of consumer reporting agency (CRA) that the proposed regulation would 
govern; and (2) a report from a nationwide CRA (as defined in the Fair Credit Reporting Act, 15 U.S.C. § 
1691a(p)), commonly known as a "credit report." Lenders would be required to obtain these consumer 
reports for both short-term loans and longer-term loans. 

We support the requirement for lenders to obtain both a RIS consumer report and a credit report. 

Both types of consumer reports are necessary in order to conduct a meaningful ATR analysis. The CFPB 
is correct in noting that "most typical consumer debt obligations other than covered loans would 
appear in a [credit report]" but that most loans covered by the proposed rule are not reported to the 
nationwide CRAs.^^® Thus, lenders must have another source of information in order to be fully 
informed about the existence of other payday loans that the consumer may have borrowed. An 
approach consisting of only reviewing the lender's own information and the existing consumer 
reporting market (;.e., the nationwide CRAs and existing specialty subprime CRAs) would not enable 
compliance with the ability-to-repay determination requirements. 

We understand that lenders have raised a number of concerns about the requirements to obtain a 
credit report and a RIS report. We believe that these concerns are overstated and that the proposed 
requirements are both reasonable and not overly burdensome. For example, the American Banker 
reports that major concerns of covered lenders include: 

• the credit histories of covered loan borrowers are too threadbare or do not exist; 

• the credit histories of these borrowers are too scattered among public or private sources to be 
unified; and 

• no private company will be able or willing to building a registered information system from 
scratch. 

With respect to the first concern, we note that the credit histories of borrowers of covered loans are 
not too threadbare or non-existent. In actuality, most covered loan borrowers do have credit history 
files at the nationwide CRAs. For example, the authors of a research study analyzing payday loan 
applications noted that the results of their matching payday borrowers to nationwide CRA files "imply 
that nearly all of the payday loan applicants had a credit record at the time they applied for their first 
payday loan."^^® Thus, payday borrowers appear more likely to be "thick file" than "thin file" 
consumers. Moreover, even if a particular covered loan borrower has a thin or no file at a nationwide 


81 Fed. Reg. at 47955. 

35^ Andy Peters, Who Will Fill the Credit Reporting Void in the CFPB's Payday Plan? American Banker, Aug. 1, 2016. 
353 Neil Bhutta, Paige Marta Skiba, & Jeremy Tobacman, Payday Loan Choices and Consequences (2014) at 12, 
available at http://www.calcfa.eom/docs/PaydayLoanChoicesandConsequences.pdf. The authors matched 
250,000 payday loan application files to credit report files in the Federal Reserve Bank of New York's Consumer 
Credit Panel (CCP), composed of Equifax data. Since the primary CCP dataset is a five-percent random sample, 
the authors had expected to match roughly 12,400 applicants to the CCP. Indeed, they were able to match 
12,151 individuals, suggesting that most payday borrowers had a file with Equifax. Id. at 11. 
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CRA, that simply means the lender will not have any debt information from the credit report that it 
must include in its ability-to-repay determination. 

With respect to the second concern, contrary to industry complaints, the proposal does not require the 
aggregation of information from different databases such as public records or tenant screening CRAs. 
The proposed rule only requires lenders to obtain two specific reports: a credit report and a RIS report. 
While establishing such an aggregated database might be helpful for a lender to determine other 
elements of the borrower's ability to repay, the proposal does not mondote the establishment or use of 
such databases. 

Finally, we think the concern that no private company will be able or willing to serve as a registered 
information system is overstated. There are already several entities that have said they are willing to 
serve in this role, including Veritec and FactorTrust.^^® Indeed, FactorTrust has been marketing its 
ability to serve as a RIS, including holding webinars^®° and even mailing promotional materials to 
consumer groups such as NCLC. 

For discussion of our recommendation that lenders be required to consider delinquency and default 
information shown on RIS and credit reports, see section 6.3.5. 

6.4.4.3. Verification evidence for major financial obligations, including 
housing: § 1041.5(c)(3)(ii)(BHD) and § 1041.9(c)(3)(ii)(BHD), 

6.4.4.3.I. Major financial obligations other than housing rent cost: 
§ 1041.5{c){3){ii){BHC) and § 1041.9{c){3){ii){BHC). 

The proposal requires that, for required payments under debt obligations (i.e., excluding rent), the 
lender must obtain "verification evidence" in the form of a national consumer report, the records of 
the lender and its affiliates, and a consumer report from a registered information system (RIS), if 
available.The lender must also consult the national consumer report for court- or government 
agency-ordered child support obligations. 

We support this general approach as proposed, with two recommendations. 

First, we flag that it is not clear where property taxes and homeowner's insurance would be picked up 
for a consumer whose taxes and insurance are not escrowed. Should the current approach to housing 
costs be retained in the final rule, it should explicitly provide that, for homeowners, major financial 
obligations must include locality-based estimates, reasonably related to the size of the consumer's 
monthly mortgage payment, for both property taxes and homeowner's insurance. 

Second, we urge that, if an RIS is not available, a lender must obtain information from any state 
database in the consumer's state that includes covered loans, if such information is available. The 
lender must include any payments reflected therein (whether obtained directly or estimated based on 
other loan information provided) in the projection of payments. 


Andy Peters, Who Will Fill the Credit Reporting Void in the CFPB's Payday Plan? American Banker, Aug. 1, 2016. 
FactorTrust, Filling the void: ATR & reporting alternatives for CFPB rule, hosted by American Banker, Aug. 30, 
2016. 

Proposed §§ 1041.5 (c)(3)(ii)(B), 1041.9 (c)(3)(ii)(B). 
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6.4.4.3,2. Housing: § 1041.5{c){3){ii){D) and § 1041.9{c){3){ii){D). 


For housing expense other than a mortgage appearing on a national consumer report, the lender must: 

(1) obtain a "reliable transaction record (or records)" of recent housing expense payments, 
(which, per the Commentary, include a receipt, canceled check, or money order (or copy or 
image thereof) or depository or prepaid account activity),^®^ or a lease agreement; or 

(2) use an amount determined under "a reliable method of estimating a consumer's housing 
expense based on the housing expenses of consumers with households in the locality of the 
consumer" (we call this the "locality-based estimate" below). 

With respect to (2), Comments 5(c)(3)(ii)(D)-l.iii and 9(c)(3)(ii)(D)-l.iii add that a lender may estimate a 
consumer's share of housing expense based on the individual or household housing expenses of 
similarly situated consumers with households in the same locality. For example, the Bureau provides, 
the lender may estimate individual or household housing expense based on: 

• the American Community Survey of the U.S. Census Bureau to estimate individual or household 
housing expense in the "locality (e.g., in the same census tract)", or 

• "housing expense and other data" reported by applicants to the lender, provided that the 
lender periodically reviews the reasonableness of the estimates it uses by comparing the 
estimates to statistical survey data or by another method reasonably designed to avoid 
systemic underestimation of consumers' share of housing expense. 

This Comment also provides that a lender may estimate a consumer's share of household housing 
expense by "reasonably apportioning the estimated household housing expense" by the number of 
persons sharing housing expense, "as stated by the consumer, or by another reasonable method." 

We support requiring a reliable transaction record as defined by the proposal, acknowledging the 
Bureau's accommodations to lenders here to make this requirement less onerous since the SBREFA 
proposal. At the same time, we have significant concerns regarding (1) permitting the locality-based 
estimate approach in every case; (2) permitting lenders to use their own applicant data, which itself is 
vulnerable to lender manipulation, to develop the estimate; and (3) permitting lenders to apportion 
estimated household expense based solely on a consumer's statement. 

We flag here that the Bureau notes that the locality-based estimate approach is consistent with the 
recommendation of the Small Dollar Roundtable, "which recommended that the Bureau permit rent to 
be verified through a 'geographic market-specific ... valid, reliable proxy.'" The Center for Responsible 
Lending and Consumer Federation of America participated in the Small Dollar Roundtable (SDR). Our 
interpretation of the joint recommendation is narrower than presented here. The SDR 
recommendation provided that a market-specific proxy "may" be a reasonable substitute "if direct 


Proposed Comment 5(c)(3)(ii)(D)-l.ii. 
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evidence is not available." It also explicitly provided that, in those instances, rent should be the greater 
of the reliable proxy or as stated by the consumer.^®^ 

We recognize that the Bureau considers the locality-based estimate in part to be a response to lender 
concerns that verification evidence may not always accurately reflect the rent payment that the 
consumer actually shoulders in shared housing situations. At the same time, the locality-based 
estimate approach, which permits apportionment of household expense based solely on a consumer's 
explanation, does not appear to sufficiently limit the risk that lenders will assert that consumers share 
housing even when they do not. 

Thus, we urge the following: 

• Rental housing should generally be required to be verified using verification evidence. 

• In the limited circumstances when verification evidence is not available, the greater of a 
reliable locality-based proxy or borrower statement should be used. 

• To assume shared housing, lenders must obtain verification evidence (such as a lease or lender 
receipt or checking account activity) or other reliable third party evidence (like a co-tenant 
statement) of the shared arrangement. 

• At the very least, on any loan where there is a presumption of inability to repay, and on a 
second refinance of a longer-term loan (as discussed in 11), verification evidence of rental 
housing should be required. Shared housing in these scenarios should be the greater of that 
indicated by reliable third-party evidence or a reliable locality-based estimate. 

In addition to the above, the Bureau should consider providing portfolio-level guardrails that indicate 
whether (1) housing estimates not based on verification evidence and (2) lender assertions of shared 
housing, are more likely to be unreasonable, and subjecting portfolios that exceed those guardrails to 
higher scrutiny. 

For example, the 1-year American Census Survey (ACS) by the U.S. Census Bureau provides data on the 
portion of renters, by income range, who are considered housing-burdened, meaning that their gross 
rent (rent plus utilities) accounts for more than 30% of their household income. (The 5-year ACS 
provides this portion by census tract, but not income.) At a $20,000-$35,000, this percentage is 75%; at 
$35,000-$50,000, it is 43%. The Bureau might provide that if a lender's portfolio shows a lower level of 
housing burden than the ACS for the census tract, then their housing estimates will be subject to 
heightened scrutiny. It might consider whether it is appropriate to discount the ACS guardrail figures 
by a modest percentage. 


In full, the Small Dollar Roundtable summary, which the Bureau published with supporting materials, states: 
"There may be circumstances in which third-part-provided consumer transaction information, from a reliable 
commercial or governmental database, may be a reasonable substitute for verification of expense against paper- 
based documents.... Any proxy for rent must be geographic market-specific. If direct evidence is available (e.g. 
rent receipts or bank statements) then that evidence should be used. If it is not available, then a valid, reliable 
proxy may be used. The determination for rent should be the greater of a reliable proxy as defined by the CFPB 
or stated housing cost." Small Dollar Roundtable, supra. 
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Portion of households housing-burdened, nationally, by income:^^^ 


"Burdened" means exceeding 30% 
of household income 

Household Income 
$20,000-$34,999 

Household Income 
$35,000 to $49,999 

% of owners cost burdened 

47% 

34% 

% of renters cost burdened 

75% 

43% 


As mentioned, the ACS reports 5-year data on the portion of income that renters pay in rent.^®^ This is 
not reported by income band, but it may be useful in establishing additional guardrails.^®® 

Our discussion of potential guardrails for shared housing is provided in the context of joint obligations 
generally at section 6.4.2 above. 

An additional concern with the housing figure is whether, and to what extent, stated rent may be 
permitted to be used as the estimate. The Bureau notes that the higher of the stated amount versus 
estimation method must "generally" be used, as required by section 1041.5(c)(1). We support this 
approach but question the use of the word "generally" here. The Bureau acknowledges the risk 
involved in permitting lenders to use a rent lower than either a "reliable record" or the estimation 
method provides, as it goes on to note: 

"The Bureau recognizes that in some cases the consumer's actual housing expense may be 
lower than the estimation methodology would suggest but may not be verifiable through 
documentation. For example, some consumers may live for a period of time rent-free with a 
friend or relative. However, the Bureau does not believe it is possible to accommodate such 
situations without permitting lenders to rely solely on the consumer's statement of housing 
expenses, and for the reasons previously discussed the Bureau believes that doing so would 
jeopardize the objectives of the proposal."®®^ 

We fully agree. We reference our opposition to § 1041.5(c)(1), discussed at 6.4.4.1 above, permitting 
lenders to use consumer stated information to the extent it is deemed consistent with verification 
evidence. Moreover, consumers who are staying temporarily with friends or a relative may be 
especially financially distressed, doing so because they lack the funds to pay for their own housing. We 
urge the Bureau to make explicit that unverified statements asserting housing lower than verified or 
statistical methods cannot be allowed. And we strongly support the Bureau's conclusion that the rule 
cannot accommodate situations where a consumer pays less rent than either method above would 
indicate or suggest without sacrificing the objectives of the rule as a whole. 


CRL Tabulation of data from US Census American Community Survey 2015, Table S2503. 
ACS Table DP04. 

The Bureau may need to consider the extent to which inflation impacts the 5-year data. 
81 Fed. Reg. at 47956. 
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7. REASONABLE ABILITY-TO-REPAY DETERMINATIONS REQUIRE OBJECTIVELY LOW 

DEFAULTS, DELINQUENCIES, AND REBQRRQWING: Comments 5(b)-2.iii. and 9(b)-2.iii. 

7.1. Overview. 

The CFPB appropriately recognizes that it is not enough for a lender to have procedural requirements 
when processing a loan application. The lender's underwriting criteria must be continually evaluated 
and re-evaluated in light of consumers' actual performance. The ultimate goal of this rule is not an up¬ 
front checklist, but rather practices that actually result in consumers who are able to repay their loans. 

This rule is necessary because high-cost lenders, especially (but not exclusively) those that use 
leveraged payment mechanisms, do not have the same incentive to ensure their borrowers' ability to 
repay. The CFPB's research as well as other studies have documented the high default rates of both 
short-term and longer-term high-cost lenders. This rule will only be successful if those default rates 
and other indicators that borrowers are struggling with their loans change dramatically. 

We are concerned, however, that the CFPB appears to be planning on evaluating loan performance by 
comparing one lender to other high-cost lenders. That is an inappropriate metric given the predatory 
track record of this industry. 

Instead, the CFPB should be requiring lenders to design their products, policies and practices so that 
the vast majority of a lender's borrowers actually, in practice, are able to repay their loans while 
meeting other expenses without reborrowing. This standard should be measured objectively, not 
relative to the performance of other predatory lenders. It should also be assessed using a number of 
metrics that indicate high numbers of struggling borrowers. 

First, the CFPB should scrutinize closely any lender that has default rates above a threshold rate; we 
recommend 10%. The standard should be 5% or even lower for auto title loans and payroll deduction 
loans, which have extraordinarily little incentive to determine ability-to-repay,^“ and inflict especially 
severe harm upon default. 

Second, if a lender's default rates exceed those levels—and even if they do not—the CFPB should 
consider a variety of factors to assess whether the lender is failing to make reasonable determinations 
of ability-to-repay. These factors include rates of late payments and delinquencies, failed payments, 
late payments, reborrowing, and debt collection practices, as well as uncontrollable events like 
unusually deep and unforeseen recessions. Loans with large payments relative to income should also 
be scrutinized. Both the level of unaffordable loans and the harm from those loans, measured by the 
cost of the loan and the lender's debt collection practices, should be factors in assessing whether the 
lender is engaging unfair, deceptive or abusive practices. 

7.2. The Reasonableness of Ability-to-Repay Determinations Should Not Be Measured Based 
on Loan Performance Compared to Similar Loans to Similarly Situated Consumers: 
Comment 5(b)-4.ii.B and 9(b)-4.ii.B. 


^®^The Bureau recognizes this with respect to vehicle title loans in its discussion of how the value of the collateral 
in vehicle title loans typically far exceeds the loan amount. 


115 



Separate comments in the sections governing reasonable ability-to-repay determinations for both 
short-term loans (§ 1041.5(b)) and longer-term loans (§ 1041.9(b)) provide: 

"Evidence of whether a lender's determinations of ability to repay are reasonable may include 
the extent to which the lender's determinations ... result in rates of delinquency, default, and 
reborrowing for covered [loans] that are low, equal to, or high, including in comparison to the 
rates of other lenders making covered [ioans] to simiiarly situated consumers.''^^^ 

Similarly, the comments in both sections also state that an unreasonable method of estimating basic 
living expenses would be: 

"Setting minimum percentages of income or dollar amounts that, when used in ability-to-repay 
determinations for covered loans, have yielded high rates of default and reborrowing relative 
to rates of default and reborrowing of other tenders making covered loans to similarly situated 
consumers."^^° 

We strongly oppose these two comments, which are among the most dangerous parts of this proposal. 
Both comments strongly imply that the metric for evaluating loan performance is simply not to be the 
worst of the worst. This approach sets the bar far too low for an industry that has consistently made 
unaffordable loans, causing substantial harm to consumers. This standard risks providing lenders a 
cavernous loophole that, history has shown, we should expect them to exploit. 

We take full note of the Bureau's discussion of its proposed Comments, which suggests that simply 
having average delinquency, default or reborrowing rates does not automatically mean that a lender's 
ability-to-repay determinations are reasonable. This discussion may aim to reduce the likelihood that 
the standard will be exploited. But we fear that the Bureau's discussion, however cautionary, will not 
counter formal staff interpretive comments that convey that the basis for comparison is simply 
whether a lender's loan performance is worse than other high-cost lenders. 

The Bureau's discussion notes the following: 

• Performance compared to similar loans may only be relevant where the lender's ability-to- 
repay determination is not facially unreasonable, such as by assuming a clearly insufficient 
amount needed for basic living expenses.Put differently, even average loan performance 
does not excuse an unreasonable residual income analysis. 

• There are factors that would make loan performance not necessarily indicative of the quality of 
an ability-to-repay determination. On one hand, the Bureau notes that these factors include a 
continual opportunity to work, willingness to repay, and financial management on the part of 
the consumer. On the other hand, the Bureau observes that the leveraged payment 
mechanism or vehicle title may result in repayment even when the loan is unaffordable, 
causing harm not evidenced by loan performance or reborrowing. We note that only the 
second of these two observations helps to contain the damage the Comment poses. We also 
caution that evidence suggests that the second scenario (repayment despite unaffordability) is 


Proposed Comment 5(b)-2.iii. and 9(b)-2.iii.B (emphasis added). 
Proposed Comments 5(b)-4.ii.B and 9(b)-4.ii.B (emphasis added). 
81 Fed. Reg. at 47948. 
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far more likely. The Bureau notes elsewhere in discussion that it believes unwillingness to 
repay is rare; by contrast, repayment despite unaffordability of the loan is a basic element of 
the business model. 


• Loan performance comparisons would not be sole basis for determining whether a lender 
complies with the ability-to-repay determinations. For example, the Bureau notes: 

o one lender's default rates may be lower because of aggressive debt collection tactics; 
o one lender's default rates may be the same as another's because both lenders' 
determinations of ability-to-repay are similarly unreasonable.^^^ 

The Bureau proceeds to explain that, nonetheless, the comparisons among lenders will "provide 
important evidence that, considered along with other evidence, would facilitate evaluation" of the 
reasonableness of a lender's ability-to-repay determinations. The Bureau provides two examples: 

Example 1 : A lender uses estimates of basic living expenses that "initially appear unrealistically low," 
but loan performance materially better than its peers may help to show that the lender's ability-to- 
repay determinations are reasonable. 

Loan performance should not be used to rebut unrealistically low estimates of basic living expenses. If 
estimates appear unrealistically low, good loan performance far more likely reflects aggressive debt 
collection practices or other factors unrelated to sufficiency of residual income rather the notion that 
one lender's borrowers (considering geography, household size, and income) have remarkably lower 
basic living expenses than another's. 

Example 2 : An online lender may have default rates significantly higher than those of peer lenders, but 
other evidence shows they used similar practices and the high rates resulted from a large number of 
fraudulent applications. 

This suggests that fraud rates are not relevant to a reasonable ability-to-repay determination, when 
they are, particularly given that first payment defaults may be due to either fraud or inability to 
repay.^^^ 

A third, general example provides that if consumers with one lender experience systematically worse 
rates of delinquency, default, and reborrowing versus other lenders, then that fact may be important 
evidence of whether the lender's estimates of basic living expenses are unrealistically low. While that 
is true, we fear the implication of the converse: that average loan performance in an industry with high 
default, delinquency and reborrowing rates is acceptable when it is not. 

The Bureau invites comment on whether and how loan performance should be factored into an 
assessment of compliance with the ability-to-repay determinations, including whether the Bureau 
should specify thresholds which presumptively or conclusively establish compliance or non-compliance 
and, if so, how they should be determined. 

We strongly oppose any comments or other indication in the proposed rule that the standard of 


81 Fed. Reg. at 47948. 

In addition, as discussed in section 7.6 below, even true fraud harms consumers because it may be the result 
of identity theft and result in debt collection against the wrong person. 
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comparison for lenders' loan performance is that of other high-cost lenders, as we discuss in detail 
below. We also oppose a comparison to "similarly situated consumers," which is also problematic. As 
discussed earlier, lenders making high-cost loans, whether covered or non-covered, often put 
consumers with lower incomes and/or lower credit scores into high-cost products they cannot afford. 
These should not be made benchmarks for a reasonable ability-to-repay determination. 

These provisions put the integrity of the entire rule at risk. Instead, we urge that the Bureau provide 
that a reasonable determination require levels of reborrowing, delinquencies, and defaults that are low 
in the absolute, and subject higher rates to heightened scrutiny. 

7.3. Lenders Making Covered Loans Have Extraordinarily High Default Rates Today, With 
Insufficient Incentive to Reduce Them Going Forward. 

The Bureau finds the following default rates for covered loans: 


Short-term payday loans 

20% at the loan sequence level 

Short-term car title loans 

33% at the loan sequence level 

Longer-term payday loans 

38% at the loan sequence level, 24% at the loan level 

Longer-term vehicle title loans 

31% at the loan sequence level; 22% at the loan level 


As discussed in the following section, these rates are far above those of lower-cost lenders and 
mainstream credit markets, even on unsecured credit cards for borrowers with comparable credit 
scores. Even under the rule, lenders will continue to lack sufficient business incentive to lower default 
rates to appropriate levels. 

The Bureau appropriately refers to these default rates as "high." The Bureau observes the following in 
its discussion of the abusiveness standard: 

"[Ljenders are of course aware of the high default rates on their loans and know that they have 
not made any attempt to match the payment terms they offer to the financial capacity of the 
consumer, so that there is a likelihood that the payments will prove unaffordable for a given 
consumer. .. Lenders also know that the defining loan features will enable the lender to 
extract payment from the consumer even if the payment exceeds the consumer's ability to 
repay and leaves her in financial distress."^^'^ 

Default rates are high and appear to be rising in Colorado, despite laws that make that state's payday 
installment loans somewhat less dangerous than the high-cost installment loans in some other states. 

In Colorado, high-cost installment loans can be no more than $500 and must be at least six months in 
length, with rates capped.These features push down payment size; one study puts the average 


81 Fed. Reg. at 47999; see also id. 47989 "When a loan has a high total cost of credit, the total revenue to the 
lender, relative to the loan principal, enables the lender to profit from a loan, even if the consumer ultimately 
defaults on the loan.... Moreover, even if defaulted loans are not themselves profitable, lenders can weather such 
losses when the performing loans are generating such high returns."). 

Those limitations do not apply to traditional installment loans made under the state's 36% rate cap. 
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payment-to-income (PTI) ratio at roughly 5%/^® although there are no legal limits on PTI and some 
borrowers may pay far more. (In contrast, an industry study of loans around the country found that the 
average PTI of payday installment loans is 11%.^”) Yet Colorado has no requirement that lenders 
consider the borrower's ability to repay, and the data consistently show that the loans are still quite 
unaffordable. 

Colorado lists the number of "defaulted"^^® loans and the total number of loans each year in its annual 
reports, which compile the unaudited reports submitted by licensed payday installment lenders. Those 
reports have shown the percentage of defaulted loans rising steadily from 18% in 2012 to 25% in 2015. 
Those reports also list the number of individual consumers to whom payday installment loans have 
been made,^^® making it possible to calculate a per-consumer default rate. The per-consumer default 
rate has also been rising, from 34% in 2012 to 48% in 2015. 


Colorado Payday Loan Default Rates 
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■ Defaults on per loan basis 

■ Defaults on per consumer basis 


These "defaults" may not reflect default rates as generally understood. The state does not have a 
standard definition of "default," and some lenders could be reporting consumers who are merely late 
as "defaulted." It is also possible that the same consumer may be reported as "defaulted" more than 
once, i.e. if the consumer was late more than once, or was late on more than one loan in a string of 
refinanced loans. (Refinancing rates are quite high in Colorado, as discussed in section 11.4.1.2 below.) 


Pew Charitable Trusts, Payday Lending in America: Policy Solutions (Oct. 2013), 
http://www.pewtrusts. 0 rg/~/media/legacv/uploadedfiles/pcs assets/2013/pewpavdavpolicvsolutionsoct2013pdf 

.pdf . 

Beales/Goel, supra, at 27. 

As discussed below, these defaults may not actually be defaults as traditionally understood. 

The number of consumers is overstated to the extent that consumers have loans from more than one 
company. Thus, the per-consumer default rate may be understated. 
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Nonetheless, the trend of an increasing indicator of distress—during a time period when the economy 
has been improving—is notable. 

Another measure of distressed Colorado borrowers is charge-off rates—i.e., the percentage of dollars 
loaned that are charged off each year. Given the high rate of refinancing, it is important not to double 
count refinanced loans when calculating charge-off rates. Taking into account the average number of 
loans per consumer as reflected in the annual reports,^®° the charge-off rates in Colorado have been 
fairly steady at about 20%.^®^ However, per-consumer default rates are likely higher than that, because 
most consumers make some payments before defaulting. That is, the 20% charge-off figure indicates 
that more than 1 in 5 Colorado consumers actually defaulted,^^^ while far more are struggling. 

Adjusting for refinancing rates, about 32% of balances are on loans that either have been charged off or 
have defaulted but have not yet been charged off.^®^ Here again, the percentage of consumers in 
distress is likely higher—likely well more than a third of borrowers. 

A different Colorado report, compiled from examination information and an analysis of a subset of 
loans, also gives indicators of distress.^®'* The latest report shows that 72% of the loans transacted in 
2015 were paid in full within six months. Another 18% of loans were "open" at the six-month mark; it 
is not clear if that is because the loan term was longer or for other reasons. A further 4.47% of loans 
had been charged off, and 4.9% were open in some state of delinquency. At a minimum, that indicates 
10% of loans were in distress. With 3.29 loans on average per consumer in 2015, the data indicate that 
the per-consumer distress rate is above 30%. 

Colorado payday lenders have also become more adept at keeping borrowers in long-term debt. 
Refinancing rates are discussed in section 11.4.1.2 below. 

In short, even when they are limited to smaller loans and spread the payments on those loans out for 
six months, payday lenders in Colorado, who do not underwrite for ability-to-repay, are still making 
unaffordable loans. Metrics of distress like these should lead to the conclusion that a lender is not 
making a reasonable ability-to-repay determination, whether or not they are similar to those of other 
high-cost lenders. 

While we appreciate that the rule will prevent some of the most egregious lender practices, including 
unceasing debiting of a borrower's account, two critical underlying realities will not change. 
Extraordinarily high interest rates like those on covered loans will continue to permit lenders to make a 
profit even off of loans that eventually default.^*^ And lenders' use of a leveraged payment mechanism 


The state's annual reports, which summarize unaudited lender reports, reflect fewer loans per consumer than 
the state's Demographic and Statistical reports, based on examinations. 

After dividing the loan volume by the average number of loans per consumer, we calculate that the follow 
percentage of dollars were charged off each year: 24% in 2011; 17.8% in 2012; 21.7% in 2013; 20.3% in 2014; 
19.4% in 2015. 

For example, if a lender made five $100 loans and one defaulted after paying $50, the charge-off rate would be 
10% ($50/$500 dollars charged off) but the per-consumer default rate would be 20% (1/5 consumers). 

This figure was calculated from the Colorado 2015 Demographic and Statistical Information by taking (1) the 
dollar value of defaulted loans minus the dollar value of defaulted but recovered loans (to get the dollar value of 
truly defaulted loans) and (2) dividing it by the total dollar value of all loans divided by the number of loans per 
consumer (to adjust for multiple loans per consumer). 

Colorado 2015 Demographic and Statistical Information at 18-19. 

See Misaligned Incentives. 
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or vehicle title will continue to compound the dynamic, enabling them to prevent many unaffordable 
loans from defaulting and to collect more unaffordable payments than they otherwise would before 
default ultimately occurs. 

Indeed, one high-cost lender with extremely high charge-off rates has stated that it will not be 
significantly impacted by the rules as currently designed. This should strongly signal that the rules 
must be designed better. 

7.4. The Default Rates of Covered Lenders Are Far Above Those of Lower-Cost Lenders and 

Mainstream Credit Markets, Even for Loans to Borrowers With Comparable Credit Scores. 

The default rates for covered loans are dramatically higher than those of lenders that do not charge 
triple-digit rates. While it is not possible to make a perfect apples-to-apples comparison between the 
default rates of covered lenders and those of other credit markets, the available data show a clear 
disparity. 

There is no uniform method of reporting default rates. (Indeed, obtaining standardized and public data 
will be important to evaluation of covered lenders.) The default rates for covered loans discussed 
above tend to be either a percentage of loans or a percentage of loan sequences (a proxy for a per- 
consumer default rate). In contrast, mainstream credit markets tend to report charge-off rates—a 
term that we will use to refer to the percent of dollars charged off compared to dollars outstanding at a 
given time.That is also the method that the CFPB has proposed for loans made under proposed § 
1041.12 to evaluate whether the default rates are below 5%. 

Charge-off rates appear to be roughly comparable to per-consumer or sequence level default rates. 
Calculating charge-off rates as a percent of credit outstanding avoids the problem of double counting a 
consumer who has refinanced or rolled over a loan, because only the latest loan is outstanding at any 
given time. Charge-off rates may be lower than a per-consumer default rate because consumers 
typically make some payments before defaulting, and thus less than 100% of the loan is usually charged 
off. On the other hand, if defaults are concentrated among larger loans with large charge-offs, then a 
per-consumer default rate could be lower than the charge-off rate. As shown in the 2014 California 
data displayed in the chart below, for some lenders the percentage of dollars charged off is higher than 
the percentage of loans charged off, and for others it is the opposite.^*® 


Elevate's net charge-offs were 51% of revenues in 2014. Elevate SEC Form S-1 at 22. While Elevate noted that 
this charge-off ratio could go down with a more seasoned portfolio, the company stated that "we do not intend 
to drive down this ratio significantly below our historical ratios and would instead seek to offer our existing 
products to a broader new customer base to drive additional revenues." Id. at 78; see also 81 Fed. Reg. at 47886 
& n. 246 (discussing Bureau calculation that Elevate's net charge-offs were over 50% of average balances). 

The fourth method used by NCLC in calculating California default rates (% of dollars based on loans 
outstanding at the end of 2014) is the closest to the charge-off rates discussed in this section. Flowever, caution is 
required because of anomalies in the California data. 

As discussed earlier, the charge-off rates shown are based on unaudited data, and they also may reflect 
inaccurate charge-off rates due to anomalies such as rising or falling loan volumes or loans that were paid off 
before year-end. 
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Charge-offs in 2014 
by California Installment Lenders 


76 %- 



I As % of dollars outstanding 
12/31/14 

I As % of # loans outstanding 
12/31/14 


While caution is thus required before making direct comparisons between different metrics of defaults 
and charge-offs, the overall disparities between high-cost lenders and lower-cost lenders and 
mainstream credit markets is quite clear, even compared to other lenders making loans to borrowers 
with subprime credit scores. 


Credit card rates provide another point of comparison. The national credit card charge-off rate was 
only 3% in 2014.^®® Even at its peak during the Great Recession, the credit card charge-off rate was 
10 . 8 %.^®° 


While most credit card borrowers have higher credit scores than do payday loan borrowers, credit 
cards are generally unsecured. They do not require a leveraged payment mechanism or vehicle title, 
and even those repaying via preauthorized payment likely do not have those payments tied to payday. 
Thus, if a borrower cannot afford a credit card payment, he will default. 

A survey provided to the CFPB found that the charge-off rates for community bank loans that would be 
covered by the proposed rule are between 0.54% and 1.02%.^®^ The loans in the survey have a total 
cost of credit above 36%, are under $1,000, and are repaid automatically. Another trade association 


Averaging the nationally, seasonally adjusted charge-off rates for each of the four quarters in 2014, the 
national credit card charge-off rate was 3.16%. Board of Governors of the Federal Reserve System, Charge-Off 
and Delinquency Rates on Loans and Leases at Commercial Banks, available at 
http://www.federalreserve.gov/releases/chargeoff/chgallsa.htm . 

Id. (second quarter of 2010). 

55181 Fed. Reg. at 38045 n.756 (citing ICBA Letter Oct. 6, 2015). 
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survey of small dollar loans by banks of all sizes found that a third had no charge-offs at all. The 
remainder had charge-offs of only about 

The NCUA estimates that charge-off rate for loans under NCUA's Payday Loan Alternative program is 
7.5%.^®^ Notably, these loans are often made to subprime borrowers without detailed underwriting. 

As with credit cards, many of these loans do not use the same coercive repayment devices that payday 
installment loans do. 

A survey by North Carolina Office of the Commissioner of Banks of lenders operating under the state's 
Consumer Finance Act found charge-off rates of 5.2% to 8.6%,^®'^ with some lenders having negligible or 
no charge-offs.^®^ The average FICO score of consumer finance company borrowers was 578.®®® For all 
lenders, the average interest rate charged was 24%.®®^ 

A report on loans made under California's small dollar loan pilot program showed that only 3.9% of 
loans made in 2014 were 60 or more days delinquent.®®® Nearly two-thirds of the loans were made in 
lower- or moderate-income neighborhoods, with most of the remainder in middle-income 
neighborhoods. As shown in the graph above, we calculate charge-off rates of 2% to 9% for Oportun 
and Apoyo Financiero, two lenders that make loans under the pilot program at much lower cost than 
the other lenders graphed. 

Thus, charge-offs are generally in the single-digits for lower-cost lenders. Charge-off rates are in that 
range even for lenders that serve consumers with subprime credit scores. 

7.5. Default Rates Should Be Low in the Absolute, With Rates Above 10% on a Per-Consumer 
Basis (and Lower for Auto Title and Payroll Deduction) Receiving Heightened Scrutiny. 

Instead of merely comparing the performance of covered lenders to each other, the CFPB should 
identify a rate for defaults and other indicators of inability to repay above which ability-to-repay 
determinations should be more highly scrutinized. We recommend a default rate threshold of 10% on 
a per-consumer basis for short-term and longer-term payday loans. We urge a lower default rate—5% 
or perhaps even lower—for auto title and payroll deduction loans in light of the especially poor 
incentives to determine ability-to-repay and the severe harm resulting from default. As discussed in 
section 7.6 below, exceeding these target default rates would not automatically result in a violation of 
the rules. But it would trigger heightened scrutiny of the lender's practices to determine whether the 
lender's ability-to-repay determinations are unreasonable. 


®®^ Id. (citing ABA Letter Dec. 1, 2015). 

®®® CFPB Payday NPR at 617-18. 

®®'' North Carolina Office of the Commissioner of Banks, The Consumer Finance Act: Report and Recommendations 
to the 2011 General Assembly at 40 (Feb. 2011), available at 
http://ccc.sites.unc.edu/files/2013/02/NCCOB.CFA .Report.pdf . 

®®® Id. at 48. 

®®® Id. at at 19 (summarizing 2009 report by Equifax covering the prior seven years). 

®®^ Id. 34. 

®®® Calif. Dept, of Business Oversight, Report of Activity Linder Small Dollar Loan Pilot Programs at 4 (June 2015), 
http://www.dbo.ca.gov/Licensees/Finance Lenders/pdf/Pilot%20Program%20Report%202015%20Final.pdf . 
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Our proposed threshold is double the 5% charge-off rate that the CFPB has deemed safe enough to 
exempt lenders making loans at 36% interest plus an origination fee from the ability-to-repay 
requirements. 

A 10% default rate target is also appropriate in light of the CFPB's appropriate concern for the harm 
caused by lending markets that result in 20% or more of consumers defaulting. Among the research 
that the CFPB cites in support of its conclusion that covered loans "often prove unaffordable to 
consumers, leading to significant consumer harm," the CFPB notes that "[pjayday borrowers end up in 
default 20 percent of the time, either on their first loan or after reborrowing," and that "[o]ne-in-five 
single-payment auto title loan borrowers have their vehicle seized by the lender."^®® If the CFPB hopes 
to make a significant improvement in these markets, it must signal that the 20% default rate must be 
substantially reduced. Setting a target default rate of 10% achieves that goal. 

A 10% default rate is significantly higher than the defaults that are considered appropriate or common 
in mainstream credit markets. As discussed in the previous section, lower-cost lenders tend to have 
charge-off rates in the low- to mid-single digits. 

The combination of a high interest rate and a leveraged payment mechanism on covered loans makes it 
all the more important to limit their default rates. At higher interest rates, there is a perverse 
combination of greater consumer injury and lower lender pain from a default. As discussed earlier, 
lenders may even profit on loans that default, or have minimal losses, making them insensitive to 
consumer pain."'^ 

In addition, most prime lenders do not rely on a leveraged payment mechanism as a significant 
component of their underwriting model. That repayment device makes an enormous difference. It 
increases the injury from unaffordable loans and substantially lowers the default rate that high-cost 
lenders would otherwise experience if they did not have the means to coerce repayment of 
unaffordable loans. 

Due to the repayment device, the defaults on covered loans are only the tip of the iceberg of borrower 
harm. Many consumers who cannot afford the loans will struggle and be harmed even if they do not 
end up defaulting. Loan payments may be made, leaving payments for other essential obligations or 
expenses unpaid. Loan payments may trigger overdrafts and overdraft fees. Loan payments may 
initially bounce (generating a nonsufficient funds fee) but then go through when re-presented. 
Consumers may lose their bank accounts and be unable to get another one. Consumers who get 
behind may face aggressive debt collection practices and ultimately pay even though their ability to 
meet other expenses is further compromised. Consumers may also reborrow or refinance, disguising 
default rates, increasing costs, and prolonging their pain. 

The CFPB appropriately found that short-term payday borrowers experience harm even if they do not 
default. "Even borrowers who eventually pay off their loans may incur penalty fees, late fees, or 
overdraft fees along the way, and after repaying may find themselves struggling to pay other bills or 


CFPB, Payday Loans, Auto Title Loans, And Fligh-Cost Installment Loans: Highlights From CFPB Research at 1, 2, 
3 (June 2, 2016), 

http://files.consumerfinance.gOv/f/documents/Pavdav Loans Highlights From CFPB Research.pdf . 

See Lauren Saunders et al., NCLC, Misaligned Incentives: Whv High-Rate Lenders Want Borrowers Who Will 
Default (Julv 2016), http://www.nclc.org/media-center/report-whv-high-rate-installment-lenders.html . 
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meet their basic living expenses.""*®^ Other harms the CFPB notes are that the loans do not function as 
marketed, there are very high reborrowing rates, and consumers do not expect lengthy loan 
sequences. 

Similarly, borrowers of unaffordable longer-term loans also experience harm even if they do not 
default. As the CFPB observed: 

"Prior to reaching the point of default, borrowers are exposed to a variety of harms that are 
substantially increased in magnitude because of the leveraged payment mechanism or vehicle 
security relative to similar loans without these features .... In addition to the harms that result 
from default, lender use of leveraged payment mechanisms can reduce borrowers' control over 
their own funds by essentially prioritizing repayment of the loan over payment of the 
borrower's other important obligations and expenses, which can result in late fees under those 
obligations and other negative consequences, such as cut-off of utilities. 

The default rate, the Bureau is clear, represents only a subset of injured borrowers: "Some of these 
consumers may repay the entire loan at the expense of suffering adverse consequences in their ability 
to keep up with other obligations or meet basic living expenses.'"*®^ 

As with shorter-term loans, refinancing of longer-term loans causes harm even if the borrower does 
not default. Refinancings of high-cost loans, particularly those done before the initial loan has been 
substantially repaid, are strong evidence that the borrower did not have the ability to repay the initial 
loan. As discussed in section 11 below, refinancing increases the overall cost of borrowing while also 
increasing the risk of overdraft fees, nonsufficient funds fees, late fees, and difficulty paying other 
expenses. And as with rollovers of short-term loans, longer-term loans that are refinanced (especially 
repeatedly) do not function as marketed and consumers likely do not anticipate the time they will be in 
debt. 

Thus, for lenders with a leveraged payment mechanism, a 10% default rate translates into far more 
than 10% of consumers who struggle with the ability to repay their loans. The CFPB found that 20% of 
short-term payday borrowers default at some point, but an additional 64% renew their loans one or 
more times without defaulting. Thus, as many as 84% of borrowers are unable to repay their loans 
without reborrowing, four times the number who default. 

Similar numbers are not available for longer-term loans,'*®'^ but one indication of the ratio between 
defaulting consumers and struggling consumers comes from data under California's small dollar loan 
pilot project. A report found that while only 3.9% of loans made in 2014 were delinquent for 60 days or 
more, 22.5% were delinquent for seven days to 29 days, and 7.3% were delinquent for 30 days to 59 
days.''“ 


81 Fed. Reg. at 47920. 

81 Fed. Reg. at 47987. 

81 Fed. Reg. at 47988. 

The CFPB found that 37% of payday installment loans are refinanced, and 38% of loan sequences default. 
Supplemental Findings at 15. But these numbers cannot be added together because the refinanced loans may 
have defaulted, and the loan sequences include loans that were not refinanced. In addition, the refinancing rate 
may double-count consumers who refinance more than once. 

Calif. Dept, of Business Oversight, Report of Activity Under Small Dollar Loan Pilot Programs at 4 (June 2015), 
http://www.dbo.ca.gov/Licensees/Finance Lenders/pdf/Pilot%20Program%20Report%202015%20Final.pdf . 
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Assuming that the 60-day delinquency group is the equivalent of defaults, the larger group of struggling 
consumers was more than eight times higher than the number of defaults. Even if we assume that all 
of the consumers who are 30 or more days delinquent will also default, the total number of struggling 
consumers is still more than triple the number that default. And the leveraged payment mechanism 
results in harm even for consumers who do not pay late. 

Thus, even if covered lenders have only a 10% default rate, it is likely that 30% of borrowers or more 
will be trapped in unaffordable high-cost loans. That is already a very significant proportion, and the 
share of unaffordable loans gets even higher as the default rate goes up. Thus, any lender with a 
default rate in excess of 10% should face close scrutiny. 

However, the target default rate should be far lower for payroll deduction loans and auto title loans. 
Loans that are secured by payroll deduction almost never default, regardless of whether or not they are 
affordable. Unless the borrower loses her job or has her income cut dramatically, the loan will be 
repaid. The loan is always the very first expense paid, and there is no possibility of the money being 
spent first and the payment bouncing. Nor, we understand, can consumers revoke authorization for 
automatic payments or stop payment with the bank.^°® Thus, default rates are not a good measure of 
the affordability of payroll deduction loans. In addition, the injury from an unaffordable payroll 
deduction loan is more severe than the injury from a loan secured by ACH or post-dated check, because 
the consumer has less ability to stop the payment or prioritize other expenses. 

For similar reasons, the target default rate for auto title loans should also be well below 10%. The 
consumer injury from losing a car is far more dramatic than the injury from simply defaulting on 
another type of loan. The consumer may lose her job, as well as the transportation that she needs for 
getting her children to school, to medical appointments and for other family needs. The fear of losing 
her job also makes the repayment mechanism especially coercive. As with a payroll deduction loan, 
the consumer cannot escape the payment mechanism. Auto title lenders are also less sensitive to the 
impact of defaults, and have less incentive to make reasonable ability-to-repay determinations, 
because the car is typically worth far more than the loan and the lender may come out even or ahead. 

The severity of the injury to consumers is one of the measures of whether a practice is unfair. A 
practice can be unfair if it inflicts severe injury on only a small number of consumers—say, five percent 
of vehicle title loan borrowers. For that reason, the tolerance for defaults of auto title or payroll 
deduction loans should be especially low. Thus, any auto title or payroll deduction lender that has 
defaults of 5% or potentially even less should face scrutiny. 

7.5.1. The CFPB should measure the cumulative cohort default rate or a comparable 
charge-off rate. 

When discussing default rates, the question arises how that default rate should be calculated. Rates 
can be calculated per loan or per consumer; on an annual basis or on a cumulative basis; or as a 
percent of loans or of dollars. 


We understand that the wage assignment is typically not revocable. But even if it is technically revocable, that 
is not an adequate protection. 
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To the extent possible, the CFPB should attempt to determine the cumulative cohort, per-consumer 
default rate, taking into account any reborrowing. That is, for a given group of borrowers, following 
them to the end where they either default or repay the loan sequence without reborrowing, what 
share of them ultimately default, either on the original loan or after refinancing?'*®^ That is the best 
measure of what proportion of consumers ultimately default. 

Clearly, focusing on a per-consumer default rate is essential. As the CFPB is well aware, reborrowing 
and refinancing can dramatically mask default rates. Per-loan default rates are artificially low and do 
not provide information on the proportion of consumers who ultimately default. In addition, serial 
refinancing of unaffordable loans poses substantial risk of harm to borrowers, whether there are 
upfront non-refundable fees or not; see section 11 for further. 

If cumulative cohort default rates are too difficult to track uniformly across different lenders, then the 
CFPB should use an annualized charge-off rate (dollars charged off as a percent of dollars outstanding) 
calculated as the CFPB has proposed to evaluate for loans made under § 1041.12. In the California data 
that we analyzed for lenders making loans that were generally under two years in length, there was 
rough correspondence between the percent of loans charged off and the percent of dollars charged off. 
As noted above, as long as the denominator is loans outstanding at a given time (rather than total 
dollars of credit extended throughout the year), charge-off rates generally avoid double counting 
consumers who reborrow. Flowever, the percentage of dollars charged off is generally lower than the 
percentage of consumers who default because most defaults make some payments before 
defaulting.'*®® Thus, while we recommend a 10% default rate on a per-consumer basis, the CFPB may 
consider providing that a lower charge-off rate threshold trigger heightened scrutiny. The CFPB should 
also keep an eye on the cumulative cohort per-consumer default rate for longer loans, where the full 
extent of defaults may not show up in annual charge-off rates. 

7.6. A Number of Factors Should Influence Whether an Elevated Default Rate Reflects 
Unreasonable Ability-to-Repay Determinations and Unfair, Deceptive or Abusive 
Practices. 

We are urging only that the CFPB focus heightened scrutiny on lenders that have a default rate higher 
than 10%, not that it make a 10.1% default rate an automatic violation of the rules. If a lender exceeds 
that rate, a number of other factors would influence whether the CFPB concludes that the lender is 
making unreasonable ability-to-repay determinations or engaging in unfair, deceptive or abusive 
practices. The following factors—and especially the cumulative amount of consumer harm—are 
important to the Bureau's evaluation. We also note that the Bureau should always evaluate these 
factors, even if it does not adopt our suggestion to apply heightened scrutiny to portfolios with defaults 
over 10%. 

The CFPB should assess four types of factors: by how much did the default rate exceed the target; the 
impact of unexpected events or unexpected results from initially reasonable ability-to-repay 
determinations; other indicators beyond defaults showing that large numbers of consumers are 
struggling; and the extent of consumer injury from defaults. As discussed in the following section 7.7, 
the Bureau should also scrutinize loans with high payments relative to borrowers' incomes. 


'*°^ By "refinancing," we are referring both to loans made within 30 (or, ideally, 60) days of a balloon payment, as 
well as loans that are repaid early and reborrowed within 30 days. 

''°® See example in footnote 382, supra. 
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First, of course, it matters whether the default rate is 10.1% or 20%. The factors listed below will carry 
more weight when the default rate only slightly exceeds the target than if it is way off. 


Second, the CFPB should look beyond default rates to other indicators that consumers who do not 
default nonetheless do not have the ability to repay their loans without reborrowing. The CFPB should 
monitor the percent of loans with these indicators, among others: 

• Failed payments; 

• Late payments, including how late; 

• Requests for forbearance; 

• Reborrowing rates, including at what stage consumers reborrow and whether presumptions of 
inability to repay (or exceptions to those presumptions) have been triggered; 

• The extent and aggressiveness of the lender's debt collection practices; 

• Any indications that consumers are incurring overdraft fees or having trouble paying other 
expenses. (The CFPB should conduct further research on this point.) 

Third, the extent of consumer injury (both from a default and from consequences before default) is an 
important factor in assessing whether a lender that has an elevated default rate is engaging in unfair, 
deceptive or abusive practices. Several factors influence injury, including: 

• The interest rate and whether the lender stops charging interest at some point. Debt 
compounds more slowly at lower rates than at higher rates. It can also grow extraordinarily 
larger than original principal when lenders continue charging interest post-default or post¬ 
judgment. 

• Late fees. Consumers who struggle to pay on time are injured more by lenders that pile on late 
fees. 

• Debt collection practices. A credit union that makes minimal efforts to collect on a defaulted 
loan is very different from a lender that hounds the consumer mercilessly. 

• Whether the lender sells or sues on its debt. Consumers who are exposed to debt buyers or 
wage garnishments suffer more injury than those whose loans are simply charged off with no 
further activity. 

Plausible indications that many of the defaults are the result of consumer fraud rather than inability to 
repay are also a factor in whether the default causes consumer injury. For example, the CFPB may wish 
to consider whether there was a spike in fraud losses—that the lender has taken steps to address— 
when the lender began marketing through a new channel. Flowever, the CFPB must be careful to limit 
reliance on this factor, and "fraud" losses should not be excluded from the default rate. A first 
payment default may reflect either fraud or inability to repay. Moreover, even fraud losses can impose 
consumer injury if identity theft is involved, because the consumer whose identity was stolen suffers 
from the negative credit report and debt collection efforts. 

Fourth, the CFPB should consider any reasons why default rates were unexpectedly high despite 
reasonable efforts to underwrite for ability to repay. Reasons that the lender cannot control, such as 
an unusually deep and unforeseen recession, would get the most deference. But the CFPB may also 
consider other reasons that are consistent with a lender that is genuinely attempting to comply. A 
lender newly entering the market might not have enough experience to solidly predict loan 
performance. 
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The CFPB must be careful not to give lenders too much leeway to experiment or come up with excuses. 
It must insist on ability-to-repay determinations that are reasonable at the time; on reasonable efforts 
to predict default rates; and on a commitment to make changes if something goes awry. But the 
Bureau need not insist on perfection or penalize reasonable efforts that do not work out as planned. 

Finally, all of these factors should also influence the appropriate course of action if a lender's default 
rates exceed the target rate. The CFPB should expect the lender to take steps to reduce the default 
rate. It might also require the lender to mitigate the injury to consumers by refunding late fees, 
waiving back interest, or reducing loan principal. And in appropriate circumstances, enforcement 
action may be warranted. 

7.7. The CFPB Should Scrutinize Loans with Large Payments. 

As discussed in section 12.8 below, we strongly support the CFPB's approach not to exempt certain 
loans with a payment-to-income (PTI) ratio of 5% or lower. Assessment of ability-to-repay requires 
consideration of expenses. Substantial harm will not be prevented by permitting lenders to assume 
that a fixed ratio of income is free and available, regardless of how low the consumer's income is, how 
high expenses are, or how much difficulty the consumer is already having making ends meet. 

While all loans should be subject to income and expense-based underwriting, we do agree that 
payment size matters. All things being equal, a loan that takes a large percentage of a borrower's 
income is more likely to be unaffordable than one that takes a low share. We share the concern of The 
Pew Charitable Trusts that permitting too much discretion in the ability-to-repay determination risks 
sanctioning as "affordable" loans with unreasonably large payments. 

We urge the CFPB to closely scrutinize lenders that purport to comply with the ability-to-repay 
requirements but make loans with high PTIs. Reviewing not just the procedural ability-to-repay 
requirements but also the results of that process is essential, especially given the potential weaknesses 
in the ability-to-repay requirements. Further research on what PTIs are presumptively unreasonable 
would also be useful. 

7.8. High Default Rates Should Not Be Tolerated in the Name of Access to Credit. 

The payday industry will claim that setting a 10% default rate target will cut off access to credit. But it 
is appropriate to limit unaffordable credit. As discussed above, the default rate is the tip of the iceberg 
of unaffordable loans, especially when lenders use a leveraged payment mechanism. Even with a 10% 
default rate, a substantial proportion of borrowers will struggle to repay their loans. When the default 
rate gets even higher, the harm to large numbers of borrowers outweighs any benefit from the credit 
for others, and it is appropriate to ask the lender to take steps to reduce that harm. Setting a default 
rate threshold will encourage lenders to improve their underwriting to screen out borrowers who 
cannot repay. They will have every incentive to continue lending to those who can. 
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8. PROPOSED ANTI-FLIPPING PROVISIONS COULD STILL PERMIT HARMFUL LONG-TERM 
INDEBTEDNESS IN "SHORT-TERM" LOANS: § 1041.6. 

8.1. Overview. 

Section 1041.6 establishes additional requirements lenders must comply with in order for an ability-to- 
repay determination to be reasonable. We strongly support the Bureau's position that additional 
protections are needed to augment the basic ability-to-repay determination. We agree with the 
Bureau's interpretation of its data showing high levels of reborrowing shortly following a short-term 
covered loan: that the most likely explanation is that the borrower did not have the ability to repay the 
loan while meeting other major financial obligations and basic living expenses.'*™ We further agree 
that a presumptions framework is a reasonable way to structure addressing repeat loans. And we 
strongly support the Bureau's conclusion that a disclosure-based approach would not provide sufficient 
protection.''^ 

At the same time, the proposed rule viewed as a whole would permit lenders to put borrowers into 
more than ten short-term loans in twelve months without ever triggering a presumption of 
unaffordability. This is largely due to two significant shortcomings in the provisions of § 1041.6 
addressing repeat lending: (1) the lack of a limit on the cumulative days of annual indebtedness, which 
would be supported by federal and state precedent; and (2) the use of only 30 days rather than 60 days 
as the relevant time period determining what constitutes a renewal/reborrowing/refinance. 

Thus our highest priority recommendations for this section are 

• requiring a cumulative indebtedness limit of 90 days indebtedness in "short-term loans" in 
twelve months, and 

• providing any loan within 60 days of the prior loan, rather than 30 days, be part of the same 
loan sequence. 

We address these two priorities first in the discussion below. 

In addition, we urge the following: 

• "Outstanding loan" should be defined more broadly to ensure that they trigger presumptions 
when appropriate. It should exclude only loans with no payments or collections activity for 365 
days; 

• The exception from a presumption of unaffordability for a loan with smaller payments should 
be eliminated; 

• The definition of a balloon payment should include any payment 10%, not 100%, large than 
another payment; 

• The presumption of unaffordability during an unaffordable outstanding loan should be 
broadened, including prohibiting lenders from making a loan if their own loan to the borrower 
is in default (i.e., +120 days delinquent). In addition, the rule must ensure that loans from the 
same or affiliate service providers are covered by this provision; 

• The presumption of unaffordability should only be rebuttable with verification evidence; 


'^”81 Fed. Reg. at 47959. 

81 Fed. Reg. at 47959-60, 48149. 
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• The prohibition after consecutive loans should apply after the second loan instead of the third; 
be extended from 30 to 90 days; and apply to any combination of balloon-payment loans 
whether short-term or longer-term; 

• The prohibition after a short-term exemption loan should be extended to 60 days; 

• Bridge loans should include all non-covered loans and should reset, rather than toll, 
presumption periods; 

• Finally, but importantly, we urge that the proposal close a large loophole that permits flipping 
through a short-term open-end line of credit. Any advance that must be substantially repaid in 
full within 45 days should be treated as a new loan subject to short-term closed-end flipping 
rules. 

8.2. Lenders Should Not Be Permitted to Put Borrowers in More Than 90 Days' Worth of 
"Short-Term" Loans In 12 Months. 

The Bureau notes that, in addition to its current approach to § 1041.6, it considered alternatives, 
including (1) a limit on the number of loans, which it noted could be less complex and more flexible 
(noting the example of three loans in 120 days for a 15-day loan, with a longer time period for longer 
loans); (2) cooling-off periods of varying lengths depending on how long the borrower has been in debt; 
and (3) an indicia approach, where certain factors are indicia of unaffordability, with countervailing 
factors that might support a determination of ability-to-repay despite those indicia. The Bureau solicits 
feedback on alternative approaches to addressing reborrowing, including whether it should apply 
presumptions or a cooling-off period based on a total number of loans or total period of time in debt, 
as well as how such frameworks would address reborrowing on loans of different lengths. 

We urge the Bureau to combine a total days' indebtedness limit of 90 days in 12 months with the 
general presumptions approach it has proposed. The Bureau notes that it has considered limits based 
on days' indebtedness, but the example it provides is three 15-day loans within 120 days, or 
approximately a four-month period. This approach would permit 12 short-term loans in a year, or 135 
days' total indebtedness. This is an extremely high number of purportedly short-term loans. In 
addition, these higher limits have no precedent of which we are aware. 

On the other hand, a limit of 90 days' annual indebtedness is rooted in significant precedent, as the 
Bureau notes in its discussion of this limit in the context of the short-term exemption. Most notably, 
the FDIC has advised since its 2005 payday loan guidelines that lenders keep borrowers in payday loans 
for no more than three months' total indebtedness in any 12-month period. This limit, which translates 
to about six two-week loans annually, is generally consistent with limits of comparable amounts 
established by other regulators. These include what the Bureau describes as a "supervisory norm" of 
no more than six loans annually per the OCC/FDIC deposit advance guidance, as well as state limits of 
eight in Washington and five in Delaware.'*^^ 

The Bureau recognizes the usefulness of, and precedent for, a 90-days' indebtedness limit in the 
context of the short-term exemption.'^^^ The Bureau appears to have omitted the 90-day limit for loans 
made under proposed §1041.5 because those loans, unlike those made under proposed § 1041.7, are 
subject to an ability-to-repay determination. 


We note that the state limits are not coupled with ability-to-repay requirements and thus leave substantial 
room for unaffordable loans. 

See discussion at section 9.8.2.5 below. 
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But critically, the 90-clay limit should be an outer limit to help ensure that ability-to-repay 
determinations at the outset are meaningful for all short-term loans—not an option in lieu of 
determining front-end affordability. Indeed, the OCC/FDIC deposit advance guidance establishes this 
limit coupled with an ability-to-repay requirement, as we urge here. If a borrower is made more than 
90 days' worth of short-term loans—likely six two-week loans—in 12 months, it is very unlikely that the 
lender or lenders' ability-to-repay determinations have been consistently reasonable. The Bureau 
relied on similar rationale to determine that a cooling-off period after three consecutive loans, even 
subject to ability-to-repay determinations, is appropriate. 

With respect to 30-day loans, we are aware that the 90-day limit would permit only three such loans. 
This is appropriate given the more vulnerable profile of many borrowers paid monthly as well as the 
more intense reborrowing patterns these loans demonstrate, as the Bureau found and we discuss in 
section 2.3.2 above. A 90-day limit applied to 30-day loans is also consistent with the Bureau's current 
approach to short-term exemption loans (which we oppose as a general matter). 

In addition, to prevent lenders from merely shifting borrowers into longer-term loans after the 90-day 
limit on short-term loans has been reached, we further urge that a lender be prohibited from making a 
longer-term loan to a borrower who has exceeded the 90-day limit in 12 months, if that lender is the 
same lender who made the last short-term loan to the borrower. See section 11 below for further 
discussion of this requirement in the context of longer-term loans. 

8.3. Any Loan Within 60 Days of the Prior Loan Should Be Part of the Same Sequence: § 
1041.6{b){l).''^^ 

We generally support the approach that loans taken within a relatively short time of a previous loan 
should be treated as part of the same borrowing episode. Indeed, banking regulators have long 
recognized that a payday loan taken out within a short time of repaying another one is the economic 
equivalent of a refinancing (where the borrower uses the proceeds from a new loan to pay off an 
existing loan) or a rollover (where the borrower pays the finance charge essentially to extend the loan 
term).'^^'* 

That said, the Bureau's proposed definition of loan sequence—and thus the loans to which a 
presumption of unaffordability will apply—should encompass loans made within 60 days of a previous 
loan, as proposed in the SBREFA outline, rather than 30. While some consumers may have expense 
cycles of 30 days or less, the evidence suggests that payday borrowers are more likely to have longer 
cycles. For those borrowers, a 30-day period puts them at significant risk of being made unaffordable 


Proposed § 1041.2(12), defining "loan sequence or sequence." 

'^^'*The FDIC's 2005 payday loan guidelines note that "[w]here the economic substance of consecutive advances is 
substantially similar to 'rollovers' - without appropriate intervening 'cooling off or waiting periods - examiners 
should treat these loans as continuous advances ...." FDIC Financial Institution Letters, Guidelines for Payday 
Lending, FIL 14-2005, February 2005, available at http://www.fdic.gov/news/news/financial/2005/fill405a.html. 
The OCC's 2000 payday loan guidelines note that payday loans are repaid when the borrower '"roll[s] over' the 
loan by renewing the old loan (or taking out another loan)," essentially equating the two. OCC Advisory Letter, 
Payday Lending, AL 2000-10 (Nov. 27, 2000), available at http://www.occ.gov/static/news-issuances/memos- 
advisory-letters/2000/advisory-letter-2000-10.pdf. 
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loans on a repeat basis. And the Bureau should err on the side of protecting the borrowers most likely 
to be harmed by unaffordable loans. 

8.3.1. A borrower's monthly expense cycle is likely more than 30 days. 

We understand that with the 30-day time period, the Bureau aims to capture a typical monthly 
expense cycle.^^^ We agree this would be a reasonable approach, were a 30-day expense cycle the 
reality for most borrowers of covered loans. Our concern is that a typical expense cycle for payday and 
car title borrowers, who are likely to be struggling to make ends meet and are often behind on their 
bills, is likely longer than 30 days. This is especially true because the 30-day period after an 
unaffordable loan may result in further deferral of expenses until a new loan can be made without a 
presumption of unaffordability. Thus, a 60-day time period would more effectively address the 
Bureau's concerns that a consumer's inability to repay a covered loan resulting in a subsequent 
covered loan. 

Evidence supporting that a longer monthly expense cycle is typical is provided both by detailed 
spending information from surveys, as well as national delinquency data on unsecured debt. 

8.3.1.1. U.S. Financial Diaries detailed spending information suggests expense 

cycle of longer than 30 days. 

The U.S. Financial Diaries provide detailed week-by-week expense payments for three months in a year, 
usually consecutive, for four out often of their household profiles of low- and moderate-income 
families. Every one of these four profiles indicates an expense cycle longer than 30 days for recurring 
expenses (such as rent, cable bill, and cell phone). 

A common theme in the discussion of cash flows for the ten profiles is the frequency of paying regular 
bills late in months where cash flow is tight. The four household profiles that show three months of 
detailed expenses appear to bear out that theme, with time between payments for apparent regular 
monthly expenses extending/rom/;Ve to seven weeks long. The amounts of deferred payments range 
from $180 to $1,760, and from 8% of average monthly expenses to 52%. Brief descriptions of the 
extended expense cycles for these four households follow:'*^® 

• Mateo and Lucia. In month three, Mateo and Lucia appear to have paid rent ($1700) and their 
cell phone bill ($60) in Week 4 instead of Week 1, most likely due to lower income early in that 
month because of illness. This resulted in an expense cycle that was seven weeks long (from 
the 1st week of Month 2 to the 4th week of Month 3) rather than four weeks long. The 
deferred expenses paid in Week 4 of Month 3 represented 52% of their average total monthly 
expenses for the three months. 

• Elena. In month two, Elena pays her cell phone bill ($180) in Week 4, compared to Week 3 of 
the prior month. This resulted in an expense cycle of five weeks compared to the usual four 
weeks. Her cell phone expense represents approximately 8% of her average monthly expenses. 


'^1=81 Fed. Reg. at 47958. 

Calculated by CRL based on the profiles at Household Profiles - U.S. Financial Diaries: 
http://www.usfinancialdiaries.org/households . 
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• Sandra. In month three, Sandra does not appear to pay her cell phone bill (which averages 
$232) at any point, compared to this expense being paid monthly in several prior but non- 
consecutive months (Week 3 in both cases). This would imply an expense cycle of at least six 
weeks. This expense is about 10% of her average monthly expenses. 

• Lauren. Lauren appears to pay her recurring bills in the same weeks every month. However, in 
Month 3, Lauren pays a $139 cable bill in Week 4. If this is a new monthly expense for Lauren, 
using prior months' regular expenses would result in an underestimate of regular monthly 
expenses going forward after Month 3. The cable bill is about 7.5% of her average monthly 
expenses. (This example is not included the total dollar figures or percentages of deferred 
payments in the paragraph introducing these examples, as it is not clear that Lauren's cable 
payment is deferred rather than new. But if they were included, they would fall within those 
ranges and would not change the lower or upper bounds.) 

8.3.1.2. National delinquency data on unsecured debt, by credit score, 
suggests the monthly expense cycle often exceeds 60 days. 

The prevalence with which financially struggling households defer regular monthly expenses is evident 
in the national level data collected by Experian on delinquencies for unsecured debt obligations.'*^^ The 
chart below plots the percentage of accounts 30+ days delinquent for bank cards and personal loans 
(based on the weighted averages from 2011-Q2 2016, by credit score bucket). Delinquency data for 
bank cards is particularly relevant to efforts to estimate a typical expense cycle of payday borrowers. 
Bank cards are often used for everyday essential expenses such as food and transportation and are 
billed monthly. Most studies estimate that over half of payday borrowers have a bank card;'*^* on 
average, payday loan applicants are 30+ days delinquent on at least one credit card account.'*^® 

The Experian data graphed below show that for individuals with Vantage Scores'*^** <540, 30+ 
delinquency is very common, ranging from a high of 95% at the lowest category of the credit score 
range to 20% at the highest part of the range (520-540). Median credit scores for payday borrowers 
are approximately 525-532.'*^^ Thus, at any one point in time, we would expect that payday borrowers 
in the lower half of the credit score range that use a credit card for monthly expenses would have a 


™ Experian-Oliver Wyman Market Intelligence Report. 

Robin Howarth, Delvin Davis, & Sarah Wolff, Shark-Free Waters: States Are Better Off without Payday Lending, 
Center for Responsible Lending (Aug. 2016), avaiiabie at 
http://www.responsiblelending.org/sites/default/files/nodes/files/research- 

publication/crl shark free waters aug2016.pdf [CRL, Shark-Free Waters], 

^^^See, e.g., Neil Bhutta, Paige Marta Skiba, & Jeremy Tobacman, Payday Loan Choices and Conseguences (2014) 
at 231-33, avaiiabie at http://www.calcfa.eom/docs/PavdavLoanChoicesandConsequences.pdf . We note the 
following from that paper, at 13: "Payday loan applicants tend to have nearly four open credit accounts 
compared to five for the general population, but, on average, applicants with at least one account are reported 
delinquent by at least 30 days on half of their accounts." 

VantageScore* is a registered trademark of VantageScore Solutions, LLC. 

As the Bureau notes, nonprime 101 has found median VantageScore 3.0 scores of 525 for online borrowers 
and 532 for storefront borrowers. 81 Fed. Reg. at 47921. 
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very high likelihood (almost 100% for the lower scored individuals and over 20-28% for those closer to 
the median score) of being in an expense cycle that likely exceeds 60 days,'^^^ much less 30 days. 

This data indicate that a 30-day period following repayment of a short-term high-cost loan is not 
sufficient to measure whether a borrower was actually able to pay other obligations and expenses 
without reborrowing. Relatedly, the data also indicate that the period the upfront residual income 
analysis should consider is 60 days beyond the loan's due date, not 30, as we urge in 6.3.3 above. 


% of Accounts 30+ days delinquent by Vantage Score (3.0) 
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8.3.1.3. OCC/FDIC bank payday lending guidance provides precedent for a 
period between loans longer than 30 days. 

The OCC/FDIC guidance addressing bank payday loans provides a cooling-off period of an entire 
statement cycle following the cycle in which the previous loan was taken—thus, a period typically 
longer than 30 days.'*^^ And those guidelines prohibit a hard prohibition, not a presumption of 
unaffordability, further supporting the need for a period longer than 30 days in the context of this rule. 

8.3.1.4. The Bureau's data showing extent of reborrowing between 30- and 60- 
days does not adequately support a period of 30 days rather than 60. 

A 60-day period rather than 30 is also essential to prevent foreseeable evasion. We note that the 
Bureau's data show that 82% of loans are followed by another loan within 30 days, while 85% are 
followed by a new loan within 60 days. This data indicate that the portion of loans currently 
reborrowed between 30 and 60 days after the previous loan is not an overwhelming portion of loans 
that are reborrowed. But this data does not support a period of 30 days over 60 days. 


It likely also exceeds 60 days assuming 30 days of spending, plus 2 weeks to pay the credit card bill, plus at 
least 30 days' delinquency. 

OCC/FDIC Deposit Advance Guidance, supra. 
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Under current law, there are rarely limits that prohibit a new loan within 30 days of another. Lenders 
do, however, encourage lending as soon as existing state cooling-off periods expire.'*^^ With a 
regulatory framework in place that carries no presumption of unaffordability after 30 days, lenders will 
likely encourage more reborrowing at the 31+ day mark. 

8.3.2. "Outstanding" loans should be defined more broadly. 

As discussed at sections 3.7 and 6.2.2 above, the definition of outstanding loan is too narrow. As 
proposed, it would exclude any loan with no payments for the last 180 days. As a result, these loans 
will not be treated as relevant to whether there is a presumption of unaffordability under § 1041.6. 

The Bureau flags the issue and asks whether additional protections are warranted here. As noted at 
section 3.7 and 6.2.2 above, we urge a definition of "outstanding loan" that excludes only loans with no 
payments and no collection activity for over 365 days. 

Belatedly, the Bureau also asks if the rule should prohibit a new loan for the purpose of satisfying a 
delinquent loan with the same lender. In general, this type of refinancing should be covered by the 
presumption of inability-to-repay in § 1041.6(c), because a delinquent loan will still be "outstanding." 
However, if the loan was made more than 180 days ago and there have been no payments in the last 
180 days, then it would be no longer "outstanding" and the presumption would not apply. 

In order to prevent lenders from benefiting from their own prior unaffordable loans and misusing the 
collections process to push the consumers into new unaffordable loans, we urge the following: 

• If the delinquent loan is in default (which the Bureau should define as 120+ days delinquent) 
and has not been sold or forgiven, the lender may not refinance the loan. 

• If the loan was written off or forgiven (so that the consumer no longer owes a debt to the same 
lender), a presumption of inability to repay the new loan should apply for 365 days since the 
last attempt to collect. 

A longer discussion of these recommendations is in sections 11.4.2.2 and 11.4.2.5 below, and our 
related/additional recommendations for the definition of "outstanding loan" are at section 3.7 above. 

8.4. The Lower Payment Exception from the Presumption of Unaffordability For Back-to-Back 
Loans Will Permit Harm and Should Be Eliminated: § 1041.6(b)(2). 

Section 1041.6(b)(2) provides an exception whereby a loan made within 30 days of a prior loan does 
not trigger a presumption of unaffordability if the total cost of the new loan is less than half the total 
cost of the preceding loan, with a loan term at least as long as the prior loan.'^^^ 


Leslie Parrish and Uriah King, Phantom Demand: Short-term due date generates need for repeat payday loans, 
accounting for 76% of loan volume, Center for Responsible Lending (2009), available at 
http://www.responsiblelending.org/pavdav-lending/research-analvsis/phantom-demand-finaLpdf . 

Specifically, the proposed regulation provides that the exception applies if: 

(i) Either: 

(A) If the borrower would not owe on the new loan more than 50 percent of the amount paid on 
the prior loan (the borrower has to have repaid the prior loan in full, including any charges 
excluded from the total cost of credit; the amount paid on the prior loan, for comparison 
purposes, excludes any charges excluded from the cost of credit); 
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We understand that the Bureau has provided this exception to respond to lenders' requests, heard 
through the SBREFA process, that the anti-flipping provisions be more flexible. 

We strongly oppose this exception, which gives lenders an incentive to make unaffordable loans and 
will permit many loans that are in fact unaffordable to be followed by loans with no presumption of 
unaffordability. The result is that lenders are given the incentive to make loans larger than borrowers 
can afford at the outset, and then flip the clearly unaffordable portions, extracting excess costs each 
time. As discussed in section 11 below, we also strongly object to a similar exemption for longer-term 
loans that are made within 30 days of a short-term or longer-term balloon-payment loan. Both of 
these exemptions encourage evasions and bait-and-switch tactics. 

The following example assumes an initial loan of $500 with $75 in fees. This is a conservative estimate, 
as the scenario would pose greater risk of harm assuming a larger starting loan size of $1,000 or $1,500 
or higher, as the exception has no cap. The borrower repays $575 and immediately receives a second 
loan for $250, with another $37.50 in fees. This strongly suggests that, on the original loan, the 
borrower could only afford, at most, $250 in principal, not $500, but the lender gets the windfall of the 
fees on the additional, unaffordable $250 loaned originally and then rollover over. (Moreover, the 
consumer may not even have been able to afford the $250 that was not reborrowed. The loan 
reduction will most likely be the result of lender policies intended to evade the presumption of 
unaffordability, not the fact that the borrower could afford the initial $250.) 

The Bureau asks whether the exception should use a threshold different than 50% or a time period 
different from "at least as long" as the prior loan, like repayable over a period that is proportional to 
the prior payment history. We oppose the exception, regardless of the threshold or time period used. 

The Bureau also asks whether the loan should be eligible for the exception if the prior loan had been 
paid in full but had triggered late fees or was delinquent. A presumption of inability to repay is 
especially critical in this situation. If the smaller payment exception is retained, this limitation should 
be made explicit. 

8.5. A Covered Short-Term Loan Following a Longer-Term Balloon Loan Should Have a 

Presumption of Unaffordability for 60 Days, and "Balloon" Should be Defined Much More 
Broadly: § 1041.6(c); §1041.2(a)(7). 

Section 1041.6(c) would trigger a presumption of unaffordability for a covered short-term loan while a 
covered long-term balloon-payment loan is outstanding and for 30 days thereafter.'*^® We strongly 
support this provision but, for reasons noted above, urge a 60-day period rather than 30. Balloon 
payments, whether on a single-payment loan or a longer-term loan, are typically designed to impose 
payment shock that results in a subsequent loan. 


(B) If, in a rollover transaction, the borrower would not owe more on the new loan than paid on 
the loan being rolled over; and 

(ii) The new covered short-term loan would be repayable over a period at least as long as the period over 
which borrower made payments on the prior covered loan. Proposed § 1041.6(b)(2). 

Proposed § 1041.6(c). 
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The effectiveness of the Bureau's approach, however, depends largely on the scope of loans that are 
considered "balloon" loans. We fear that the proposed definition of balloon payment—more than 
twice the size of another payment—will miss many loans that create unaffordable payment shock. As 
discussed in our Definitions section at 3.2, we urge a far broader definition of balloon payment, 
consistent with state laws governing smaller installment laws rather than the much less relevant 
mortgage context. We urge that balloon payment be defined as a payment 10% larger than any other 
payment. 

As we also note in section 3.2, this broader definition is essential to prevent foreseeable evasions. 

While there may not be many covered loans on the market today with balloon payments between 10 
and 50% greater than the other loan payments, we should expect there will be if this definition is not 
broadened. 

8.6. The Presumption of Unaffordability during an Unaffordable Outstanding Loan Should Be 
Significantly Broadened: § 1041.6(d). 

Section 1041.6(d) creates a presumption of unaffordability for a covered short-term loan for a 
borrower who has a covered or non-covered outstanding loan from the same lender or its affiliate and 
any of the following indicia of unaffordability are present: 

(1) The consumer has been delinquent more than 7 days in the previous 30 days on the 
outstanding loan; 

(2) The consumer has expressed inability to make a payment on the outstanding loan; 

(3) The new loan would permit the consumer to delay or skip a payment; 

(4) The new loan would not result in any disbursement of funds to the consumer or the 
disbursement would not substantially exceed the payments on the outstanding loan due in 
the next 30 days. 

We strongly support the inclusion of a provision with this aim, and we thank the Bureau for its general 
recognition that lenders may use non-covered loans as gateway loans into covered loans. At the same 
time, we have significant concerns that these indicia are far too limited and will miss a significant 
number of loans that are unaffordable. 

The four indicia above are also proposed for longer-term loans, and we discuss our concerns in detail in 
the context of longer-term loans at section 11.4 below. Our comments in that section apply to the 
short-term provision as well. 

In addition, we note that, for longer-term loans, there are two exceptions to the four presumptions of 
unaffordability (for loans with smaller payments and loans with a lower total cost of credit) that are not 
included for short-term loans. We oppose those exceptions for longer-term loans, urging that they be 
eliminated or significantly narrowed (see section 11.5 below). The Bureau notes that exceptions are 
not provided for short-term loans because of the Bureau's general concerns about short-term loans. 

We strongly agree that those exceptions would be wholly inappropriate in the short-term context in 
light of the Bureau's concerns and findings about the likelihood that short-term balloon loans will be 
unaffordable. For the same reason, we oppose the proposed exception of § 1041.6(b)(2)(i)(B) as 
discussed at section 8.4 above. 
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Finally, we flag the concern we discuss in the definition of "lender" at section 3.4.2: These provisions 
do not readily seem to account for loans made by unaffiliated lenders but through the same or an 
affiliated service provider, like a CSO or CAB. We urge that any same lender/affiliate scenario explicitly 
apply to the same service provider as well, so that CSO/CAB models are appropriately subject to the 
provisions. 

8.7. A Presumption of Unaffordability Should Only Be Rebuttable with Verification Evidence: 

§ 1041.6(e). 

Section 1041.6(e) states that the lender may only rebut the presumption of unaffordability if it 
reasonably determines, based on reliable evidence, that the consumer will have sufficient 
improvement in financial capacity to have the ability to repay the new loan, despite the unaffordability 
of the prior loan.'*^^ 

The proposal permits two ways a lender can determine sufficient improvement in financial capacity, 
both of which must be supported with reliable verification evidence: (1) a decline in income not 
reasonably expected to occur, and (2) an increase in net income or decrease in major financial 
obligations during the upcoming period. 

We support these approaches as reasonable while emphasizing that these should be the only 
permitted scenarios. It is also critical that the improvement in financial capacity be supported with 
reliable verification evidence as described in section 6.4 above (meaning not consumer statements or 
other "reliable evidence" that is not verification evidence). Once an initial loan has been unaffordable, 
only the highest standards of verification should apply to a subsequent loan in a sequence. 

The Bureau notes that it considered a third way to rebut the presumption that it did not include for 
fear of its swallowing the rule: an unusual, non-recurring expense occurring during the previous loan 
term, noting an emergency car repair and an unexpected medical expense as examples. We strongly 
support the Bureau's exclusion of this approach. Unexpected expenses occur far too commonly for this 
to be an exception; indeed, evidence suggests that unexpected expenses should in fact be expected. 

As the Bureau notes, an expense shock does not mean a prior ability-to-repay determination was 
reasonable; the loan may be a substantial reason the borrower could not absorb the shock. We further 
agree with the Bureau's concern that permitting this approach would have substantial implications for 
the treatment of basic living expenses and accounting for potential volatility of them in the context of 
the ability-to-repay determination. Indeed, it would significantly undermine the sound logic requiring a 
cushion in the context of the longer portion of the rule. 

To emphasize the limited scenarios that permit overcoming a presumption, the Bureau should define 
the phrase "improvement in financial capacity" and make clear that it means only an improvement in 
"net income" or "major financial obligations." The proposed Comments and discussion consistently 
lead to that conclusion, but the rule should be clearer. See section 11.6 below for additional discussion 
of overcoming a presumption of unaffordability. 


™ § 1041.6(e). It further requires that the lender must compare the consumer's financial capacity during the 
period for the new loan to the consumer's financial capacity since obtaining the prior loan or, if the prior loan was 
not a covered short-term or covered longer-term loan balloon payment loan (i.e., a loan under 1041.6(d)), during 
the 30 days prior to the lender's determination. 
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8.8. The Prohibition after Consecutive Loans Should Be Extended to 90 Days § 1041.6(f). 

Section 1041.6(f) prohibits a loan sequence of more than three covered short-term loans subject to § 
1041.5. The proposal prohibits any covered short-term loan during an outstanding loan and for 30 days 
thereafter if it would be the fourth loan in a sequence. 

We urge that a prohibition apply to a third loan in a sequence rather than the fourth; that it last 90 
days instead of 30; and that it be coupled with a cumulative annual indebtedness limit of 90 days. 

We strongly agree with the Bureau's assessment that, after returning twice, it is "extremely unlikely" 
that a borrower will be able to afford a fourth loan within a reborrowing period. Indeed, at that point, 
"three consecutive ability-to-repay assessments have proven inconsistent with the consumer's actual 
experience." But this rationale is true of third loan in a series as well. A second loan was only made 
after a presumption of unaffordability was purportedly rebutted. It is extremely unlikely that the 
borrower will be able to afford a third loan within the same reborrowing period. 

The Bureau solicits comment on the necessity of the proposed prohibition and whether a presumption 
would be sufficient—either the same one applied to a second and third loan, or a different one instead. 
We strongly oppose weakening this prohibition by making it a presumption. We support the Bureau's 
rationale that this "backstop," in the form of a prohibition, is needed, and that indeed relatively few 
borrowers will ever encounter this backstop. If they do, they surely need its protection. 

This hard backstop is essential to enforce the requirement of reasonable initial ability-to-repay 
determinations and required rebuttals of presumptions of unaffordability. The chances are 
overwhelmingly high that borrowers who receive consecutive loans are not miracle borrowers who 
have unexpected shortfalls, followed by a sufficient improvement in circumstances, time after time 
after time, but rather are borrowers whose lender is repeatedly making unreasonable ability-to-repay 
determinations, trapping the borrower in debt. 

The Bureau further solicits comment on whether the prohibition period should be longer than the 
presumption period, and we strongly recommend a period of 90 days. 

Merely imposing a hard 30-day cooling off period at this point is not enough. As discussed above, 30 
days is not sufficient to cover a typical monthly expense cycle for a borrower. Lenders may encourage 
borrowers to return 31 days later, having deferred bills in the interim, and the cycle of debt will not be 
broken. The Bureau found that two-thirds of loans that reach a fourth loan end up having at least 
seven loans, and 47% reach at least 10 loans.'*^® Thus, borrowers who reach that point are clearly 
struggling with unaffordable loans, and their finances likely need more time to recover from three such 
loans than they needed to recover from one or two. 

Finally, the Bureau solicits comment on whether a prohibition should be triggered by a pattern of 
reborrowing on a mix of covered short-term and longer-term balloon payment loans, and if so, how it 
should be tailored. We urge that the hard backstop be triggered by any combination of balloon- 
payment loans, whether short-term or longer-term. Thus, if the Bureau retains the three-loan trigger, 
it would encompass three short-term loans, three longer-term balloon loans, or two of one type and 
one of the other. 


'^28 81 Fed. Reg. at 47967. 
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8.9. The Prohibition on a Covered Short-Term Loan Following a Short-Term Exemption Loan 
Should Also Be Extended to 60 Days: § 1041.6(g). 

Section 1041.6(g) prohibits a covered short-term loan made under the ability-to-repay requirements 
while a short-term exemption loan is outstanding and for 30 days thereafter. While we oppose the 
short-term exemption loan altogether, we agree with the Bureau's conclusion that this prohibition is 
necessary to prevent undermining the principal reduction requirements of short-term exemption loans. 
We urge that it be extended to 60 days; see section 8.3 above. 

8.10. Non-Covered Bridge Loans Should Include All Non-Covered Loans, and They Should Reset, 
Rather Than Toll, The Relevant Time Period: § 1041.6(h). 

Section 1041.6(h) provides that non-covered bridge loans may not be considered in determining 
whether 30 days have elapsed between covered loans. We strongly support the Bureau's effort to 
prevent evasion of the rule with non-covered bridge loans. As the Bureau notes, a bridge loan could 
mask the borrower's inability to repay the prior loan. 

We support rules to prevent pawn loans from being used as bridge loans. However, we urge the CFPB: 

• To prohibit use of any non-covered loan as a bridge loan; 

• To require a full 30 (or 60, as we propose) consecutive days without borrowing, unless 90 days 
have elapsed between covered loans and 30 consecutive days have elapsed since the last 
balloon payment loan (covered or not). 

The proposed definition for non-covered bridge loan is a non-recourse pawn loan made by the same 
lender and substantially due within 90 days.'*^® We support inclusion of these loans; as the Bureau 
notes, many lenders offer both covered loans and pawn loans. 

But we should expect lenders to offer other non-covered, and covered, loans as well. Lenders will 
attempt to use all of those loans to keep borrowers indebted while evading the anti-flipping provisions 
of the short-term rule. 

The Bureau solicits comments on whether the proposal is sufficient to address concerns about lenders 
making loans of different lengths to avoid the presumption, such as a short-term loan followed by a 46- 
day covered longer-term balloon payment. In particular, the Bureau asks whether the rule should 
impose tolling requirements on covered long-term balloon payment loans with a duration of 90 days or 
fewer. 

We appreciate these questions, yet urge the Bureau to broaden even further the conception of what 
types of loans will keep borrowers in debt by setting them up for unaffordable payments. Depending 
on loan size and terms, a longer-term loan without a balloon payment can be just as unaffordable as a 
longer-term balloon loan. We note that payday lenders have long made lower-cost loans—free loans, 
as the Bureau notes—'^^°to lure borrowers into what becomes a debt trap. Thus, we urge that any loan 
from the same lender, regardless of price, payment mechanism, security, or whether or not it has a 
balloon payment, be considered a bridge loan. 


'^29 Proposed § 1041.2(13). 

81 Fed Reg. at 47871, n.58. 
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In addition, we urge the CFPB to require the days without a loan from the lender to be consecutive. 
That is, a bridge loan should not simply toll the counting of the 30 (or as we propose, 60) days; it should 
reset the clock so that another 30 days without a loan is required in order to avoid a presumption of 
unaffordability. 

A tolling rule does not sufficiently protect borrowers from the impact of unaffordable balloon payment 
loans. For example, assume that the lender makes the borrower another loan 15 days after the second 
consecutive short-term loan. The lender offers a 46-day balloon payment loan at 300% APR but with 
no leveraged payment mechanism. After aggressive debt collection calls, the consumer repays that 
loan. A tolling rule would permit a new covered loan 16 days later without any presumption or ban, 
notwithstanding the fact that only 16 days have elapsed since the last balloon payment. Instead, 
another 30 days should be required. 

For further discussion of concerns about non-covered bridge loans, see section 11.10; those concerns 
generally apply here as well. 

8.11. The Loophole Permitting Flipping With Short-Term Lines of Credit Must Be Closed. 

The provisions of § 1041.6 as proposed do not appear to apply to subsequent draws on open-end lines 
of credit, but only to individual new loans (including rollovers). The Bureau solicits comment on 
whether the presumptions, mandatory cooling-off periods, or additional limitations should apply for (1) 
increases in the credit line; (2) an advance on the line; and (3) in other circumstances, and how they 
should be tailored. 

As discussed at 6.3.2.2 above, every draw on a short-term credit should be treated as a new loan. 
Short-term lines of credit are uncommon products; likely exist primarily to exploit some loophole or 
another; and are appropriately treated as closed-end products. The fact that the lender has given the 
consumer advance permission to reborrow (either during or after the 45 days) does not diminish the 
need to reassess the ability to repay when such reborrowing occurs. 

As a result, every advance, if made within 60 days of the prior advance, should trigger a presumption of 
unaffordability. All other provisions of § 1041.6 should also treat each advance as a new loan. Indeed, 
we note that in the Bureau's explanation for excluding open-end loans from the short-term exemption 
of § 1041.7, it states that, if open-end loans could be exempted, a borrower could repeatedly draw 
down credit without the lender ever determining ability-to-repay and could reborrow serially on a 
single exemption loan. This concern would seem to translate to subjecting advances on short-term 
open-end loans (even when subject to an initial ability-to-repay determination) to the reborrowing 
limitations of § 1041.6. 

The Bureau also solicits comment on whether the reassessment of ability-to-repay currently required 
at 180 days should carry a presumption. In light of our recommendation that every advance be treated 
as a new loan, the presumption approach applied to closed-end loans should apply to open-end as well. 

If the Bureau does not adopt this approach, some recommendations we make in section 11 in the 
context of refinancing longer-term open-end loans may be applicable here. 
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8.12. Lenders Must Consult State Databases When Available, if No RIS Is Available: § 
1041.6(a)(2). 

Section 1041.6(a)(2) requires that, to determine borrowing history to comply with § 1041.6, lenders 
must consult an RIS, and that if an RIS is not available, they must still consult their own and affiliate 
records. We urge that, in addition, lenders must obtain information from any state database in the 
consumer's state that includes covered loans, if such information is available, and include any loans 
reflected therein in their determination of whether a presumption or prohibition applies. 

8.13. Additional Reporting Requirements Related to Flipping Should Be Required. 

We appreciate the Bureau's statement that if a "substantial percentage" of consumers "return" within 
30 days to obtain a second loan, "that pattern may provide persuasive evidence" that the lender's 
ability-to-repay determinations were not consistent with a reasonable determination of ability-to- 
repay.'^^^ The Bureau also notes that it expects that a borrower receiving a third loan will be a 
"relatively unusual case.'"*^^ 

To that end, as noted at 16 below, we urge that lenders be required to report the following related to 
this section: 

• All applications for loans during each presumption period as a portion of total loans and total 
borrowers; 

• All applications for whom a first and second presumption of unaffordability is overcome; 

• All applications who take advantage of the exception to the presumption, if provided. 

9. AN EXEMPTION FROM ABILITY-TO-REPAY FOR ANY SHORT-TERM LOAN WILL PERMIT 
SUBSTANTIAL HARM TO CONTINUE: § 1041.7. 

9.1. Overview. 

Section 1041.7 would provide what the Bureau calls a "conditional exemption" for certain covered 
short-term loans from the finding of abusive and unfair practices and from the requirements of the 
ability-to-repay determination and the anti-flipping provisions of section 1041.6. We strongly oppose 
this exemption as wholly inconsistent with the fundamental ability-to-repay principle of the proposed 
rule and likely to permit substantial harm to persist. We note that this harm should be expected to 
impact a very large number of consumers, as the Bureau states that it expects that majority of short¬ 
term loans will be made pursuant to the exemption. 

Section 1041.7(a) sets out the exemption generally. Section 1041.7(b) establishes principal amount 
limitations for the exempted loans, establishing an initial limit of $500 on a first loan, two-thirds the 
initial loan amount on a second loan within 30 days of the prior, and one-third the initial loan amount 
on a third loan within 30 days of a second loan. The loans must be fully amortizing,'*^^ may not be 


81 Fed. Reg. at 47966. 

Id. 

In addition, the payment schedule must provide for the lender to allocate payments to outstanding principal 
and fees as they accrue only by applying a fixed periodic rate of interest to the outstanding balance of the unpaid 
loan principal every scheduled repayment period for the term of the loan. 
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open-end, and may not be secured by a vehicle title. Section 1041.7(c) establishes borrowing history 
requirements, requiring that, in order for a lender to make a short-term exemption loan, the consumer 
(1) may have no other covered loan outstanding other than a longer-term exemption loan; (2) may not 
have had a covered short-term loan or covered longer-term balloon payment loan subject to an ability- 
to-repay requirement outstanding during the last 30 days; (3) may not have more than three short¬ 
term exemption loans in a sequence; and (4) may not have more than six covered short-term loans 
(whether ability-to-repay or exemption loans) or more than 90 days' worth of such loans outstanding 
over a consecutive 12-month period. Section 1041.7(d) provides that a non-covered bridge loan may 
not count toward the 30-day time periods between short-term exemption loans. Finally, § 1041.7(e) 
sets out required disclosures for the first and third loans of any sequence under the exemption. All of 
the provisions of §1041.7 apply on a cross-lender basis. 

In the sections that follow, we object to the exemption on the following grounds, among others: 

• The principal stepdown approach will not prevent substantial payments due in short order; 

• Data strongly suggest that the loan payments will often be unaffordable; 

• One unaffordable loan can cause substantial harm; 

• The Bureau's offered justification for the exemption is unpersuasive in light of the rule as a 
whole; 

• Vehicle title loans are appropriately provided no exemption, for reasons that also discredit the 
exemption for payday loans; 

• The exemption threatens state laws with no payday lending; and 

• The Bureau offers no meaningful precedent for the exemption. 

We next address the details of the exemption, including responses to the Bureau's specific requests for 
comment. We note that the following elements of the exemption make it particularly harmful: 

• The first loan in a series as high as $500; 

• A loan sequence/reborrowing construct that permits excessive unaffordable lending: 

o A 30-day time period is entirely insufficient to expect recovery from a $500 balloon 
loan, yet lenders may push borrowers to wait to day 31 to reset the loan amount at 
$500. A stepdown on every loan within 12 months would be most appropriate, 
o Short-term exemption loans should not be permitted after a longer-term exemption 
loan from the same lender; 

o A 30-day time period is insufficient after a covered balloon loan with an ability-to-repay 
requirement before an exemption loan; 

o Permitting two series of three consecutive unaffordable loans is particularly 
unwarranted; 

o A limit of six loans and 90 days is too high, particularly considering it permits additional 
short-term covered loans outside the exemption; 

• The lack of an income verification requirement encourages lax lending and will prevent the 
Bureau from having supervisory data it should have to analyze the effectiveness of the 
exemption. 

We agree that under no circumstances should the exemption be permitted for vehicle title loans; when 
an RIS is unavailable; or for open-end loans. And we agree that the proposed off-ramp the Bureau 
considered would not have successfully mitigated harm. 
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9.1. The Principal Stepdown Approach Will Not Prevent Substantial Payments Due in Short 
Order. 

The Bureau proposes structural requirements that it notes will protect against the harm from making 
covered loans without a reasonable ability-to-repay determination. But the initial loan limit of $500 
and subsequent principal stepdown do not achieve this aim; rather, they continue to permit substantial 
payments due on the borrower's next payday, with no evidence of affordability. Below we review what 
a typical exemption loan sequence with a first loan of $500 may look like, first at a price of $15 per 
$100 and then at $25 per $100. 


Two series of three exemption loans at $15 per $100: 


Cost of $15 per $100 

Principal 

Interest 

Effective Principal 

Total 

(400% APR) 



Repayment, Net of Next Loan 

Payment 

Loan 1 

$500 

$75 

$167 

$242 

Loan 2 

333 

50 

167 

217 

Loan 3 

167 

25 

167 

193 

5equence 1 Total [1] 

$500 

$150 

$500 

$650 

Loan 4 

$500 

$75 

$167 

$242 

Loan 5 

333 

50 

167 

217 

Loan 6 

167 

25 

167 

193 

5equence 2 Total [1] 

$500 

$150 

$500 

$650 

Grand Total [2] 

$1,000 

$300 

$1,000 

$1300 


Two series of three exemption loans at $25 per $100: 


Cost of $25 per $100 

Principal 

Interest 

Effective Principal 

Total 

(650% APR) 



Repayment, Net of Next Loan 

Payment 

Loan 1 

$500 

$125 

$167 

$292 

Loan 2 

333 

83 

167 

250 

Loan 3 

167 

42 

167 

209 

5equence 1 Total [1] 

$500 

$250 

$500 

$750 

Loan 4 

$500 

$125 

$167 

$292 

Loan 5 

333 

83 

167 

250 

Loan 6 

167 

42 

167 

209 

5equence 1 Total [1] 

$500 

$250 

$500 

$750 

Grand Total [2] 

$1,000 

$500 

$1,000 

$1500 


[1] Because the loans in a three-loan sequence are made in quick succession, they are effectively 
rolling over portions of the original $500 principal; thus we consider each sequence to total $500 in 
credit. 

[2] While two three-loan sequences separated by less than 60 days are best considered one six-loan 
sequence where no new credit beyond the original $500 is extended, we treat them as two 
sequences here in the interest of a conservative presentation, and thus two $500 loans totaling 
$ 1 , 000 . 
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Another, more expensive scenario, not illustrated here, could occur whereby a lender encourages a 
borrower to return 31 days later, at which point the lender could avoid the principal stepdown 
requirement and make the borrower another $500 loan. It could do this six times throughout the year, 
resulting in total amounts paid of $961 in interest to borrow $500 at a cost of $15 per $100, and $1,250 
in interest to borrow $500 at a cost of $25 per 100. (For this scenario, we do not include churned 
principal, which we count here as including a loan made within 60 days of another loan, consistent with 
our position explained at section 8.3 above. 

In other contexts in the rule, the Bureau recognizes that the size of a payment can be as significant as 
the loan's structure as installment or single-payment. For example, the Bureau notes in its discussion 
of market concerns on longer-term loans that a longer-term balloon loan can be as challenging as a 
single payment loan, but that even amortizing installment loans "are as capable of producing 
unaffordable payments as short-term loans.'"^^® The same is true of a series of short-term loans with a 
principal stepdown requirement. As discussed further at section 9.2.4 below, this is not an installment 
loan; it is three balloon loans, each due on the borrower's next payday. But even if it were a true 
installment loan, given the short-term nature of the entire episode, the most relevant factor to the 
loan's affordability is the size of each of the three payments. These payments, though reducing over 
time, are likely to be unaffordable for many borrowers, as illustrated in the following section 9.2. 

Even the third loan in the series—which above would require a $193 to $209 payment after only two 
weeks—is a huge payment for a lower-income, credit-challenged consumer, especially after having 
made even larger payments twice over the previous four weeks. 

The Bureau solicits comment on the proposed principal stepdown over three loans, and whether it 
should be a 25% reduction over four loans instead. The risk of substantial harm, already great over the 
course of three loans, is likely greater over the course of four loans. It would permit more loan churn, 
higher total finance charges, and more days' indebted in likely unaffordable debt. 

9.2. Data Strongly Suggest That Exemption Loan Payments Will Often Be Unaffordable. 

Various data indicate that exemption loan payments will often be unaffordable. As discussed below, 
relatively small payments are often unaffordable for payday borrowers; industry simulations estimate 
that most single-payment payday borrowers will not qualify for installment loans with payments even 
smaller than exemption loan payments; and default data on early loans show that a three-loan series 
will often be unaffordable. 

9.2.1. Relatively small payments are often unaffordable for payday borrowers. 

Various data show that relatively small payments are often unaffordable for payday borrowers. These 
include the Bureau's online payments study, CRL's analysis of payday loan payments in the Lightspeed 


We note that the current median short-term payday loan size is about $350. Even using a starting loan of $350 
in the two charts above, the effective biweekly payments would be as follows - At a cost of $15 per $100: $169, 
$152, and $134, averaging $152. At a cost of $25 per $100: $204,175, and $145, averaging $175. Though 
smaller than the payments in the above charts, our objections, throughout this section 9, to any assumption that 
loan payments under the exemption will be affordable are warranted for payments of these sizes as well. 

'^3=81 Fed. Reg. at 47986. 
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checking account database; performance data on relatively small payday loans; and borrowers' 
descriptions of their inability to repay even relatively small payday loans. 

9.2.1.1. The Bureau's online payments study shows that many payments 
smaller than typical balloon payments bounce. 

The Bureau's online payments study of nearly 20,000 accounts with online payday loans (whether 
single-payment or longer-term) offers an instructive look at average payment sizes that are significantly 
smaller than the typical single-payment payday loan. The mean payment sizes of failed payments were 
$172 on an initial failed payment request; $152 on a second; $175 on a third; $322 on a fourth; and 
$198 on a fifth. All but the fourth of these payment sizes are smaller than we would expect the typical 
effective exemption loan payment to be, even at the lower end of the price range, $15 per $100.'*^® 

(The successful payment sizes were generally in the same range. 

Yet even at these payments sizes, bounced payments rates were extremely high. Over the course of 
the 18 months studied, half of all accounts had at least one payment resulting in overdraft or NSF fee, 
and those on average incurred $185 infeesf^^^ (suggesting roughly five such overdraft/NSF fees on 
average, at $34 each).'^^® These figures suggest that the unaffordability of one relatively small payment 
was not an isolated incident for most borrowers, but that the payments were unaffordable on a 
sustained basis. The Bureau's findings of low success rates on re-presentments, as well as the high rate 
of account closures,'*'^® further show that borrowers do not easily bounce back from having insufficient 
funds for relatively small payday loan payments. 

9.2.1.2. CRL's analysis of checking account data shows that smaller payday 
loan payments were no less likely to incur overdraft or NSF fees than 
larger payments. 

CRL analyzed online payday loan payments from a different database of consumer checking account 
activity for its 2015 paper. Payday Mayday The payday loan payment sizes in this panel were 
typically much smaller than a typical payday balloon payment: 


CFPB Online Payday Loan Payments, Table 1. 

CFPB Online Payday Loan Payments at 11. 

This is a conservative figure given the Bureau's finding that 13% of the payday requests that resulted in 
overdraft or failure due to NSF did not incur fees. Id. at n.lO. 

CFPB Online Payday Loan Payments. 

CRL, Payday Mayday, supra. To conduct this analysis we used a national sample of checking account 
transaction data. We identified instances where accountholders had overdraft fees assessed within two weeks of 
a payday payment and isolated the payday payment that fell closest in time to the overdraft (in some cases 
accountholders had either multiple payday payments or multiple overdrafts in this period). We then looked at 
the distribution of the amounts of the payments. 
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Distribution of payday loan payment amounts in Lightspeed panel 


Range 

Percent of payments in this range 

1 (<$108) 

54.11% 

2 ($108-$158) 

15.54% 

3 ($158-$275) 

11.77% 

4 (>$275) 

18.58% 

Grand Total 

100.00% 


Yet the analysis found that payments even at these smaller dollar amounts were often associated with 
significant borrower distress, as evidenced by NSF/overdraft activity occurring in the two weeks 
following a payment. (Fifty percent of such overdrafts occurred the same day as the payday payment, 
and the average number of days between the payment and the NSF or overdraft was 2.7.) Many of the 
payday payments that were associated closely in time with an overdraft were for small amounts: The 
median size of such payments was only $90, and 65% of the payments were $158 or less—still less than 
even the smallest effective repayment on a series of exemption loans, starting at $500, at $15 per 
$ 100 . 

Distribution of the payday payment amounts followed closely by an overdraft 


Range 

Percent of payments in this range 

1 (<$108) 

58.54% 

2 ($108-$158) 

6.10% 

3 ($158-$275) 

12.20% 

4 (>$275) 

23.17% 

Grand Total 

100.00% 


9.2.1.3. Performance data even on relatively small payday loans is very poor. 

California has a short-term payday loan size limit of $300, including the fee. In 2015, the average 
transaction was $237.'*^^ Yet its performance data indicate high rates of unaffordability: The Bureau 
found that 82% of its loans are reborrowed within two weeks, and 90% within 60 days.^"*^ 

9.2.1.4. Borrowers' descriptions of their inability to repay relatively small 
loans further demonstrate they are often unaffordable. 

Borrower narratives routinely describe extreme distress even from payday loans of relatively small 
sizes. See, for example, a number of borrower experiences in Appendix A that describe distress from 
unaffordable payday loans of $200 or less.^"*'* 


Kristin Broughton, American Banker, "Payday 'Debt Trap' Fueled by Repeat Customers: Calif. Regulator" (May 
6, 2016), http://www.americanbanker.com/news/consumer-finance/pavdav-debt-trap-fueled-bv-repeat- 

customers-calif-regulator-1090068-l.html . 

Supplemental Findings at 108, Table 21. 

Appendix A, narrative #s 1,10, 26, 27, 28, 29, 30, 58, 65, 78, 81, 91, 92, 105,107, 115,124,139, 142. 
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9.2.2. Industry data suggest that most current short-term payday borrowers cannot 
afford an exemption loan payment, or even a payment half that large. 

Industry analysis also suggests that most current short-term payday borrowers cannot afford a $200 
payment in two weeks' time. To estimate the portion of balloon payment borrowers who could qualify 
for longer-term payday loans, NonprimelOl applied Clarity's residual income model to balloon payday 
borrowers.'*'^^ It found that 40% of current storefront borrowers would qualify for a $350, three-month, 
fully amortizing loan, at both 200% and 400% interest'^'*®—indicating the inverse: 60% of payday 
borrowers cannot afford such loans. These loans carry bi-weekly payments of $75-$93—only 31-48% 
of the sizes of the effective payments due over the course of a three-exemption-loan series starting at 
$500 at a cost of $15 per $100—not even half as large. 

9.2.3. Public data on lower-income families' income and expenses suggest that even 
exemption loans are likely to be unaffordable. 

The following chart shows biweekly income and very limited expenses for an individual earning 
$25,000, based on data from the Bureau of Labor Statistics Consumer Expenditures Survey.'^'*^ It shows 
that even assuming the borrower pays only for housing, food, transportation, and healthcare, a 
borrower with a $500 exemption loan at $15 per $100 will end up with a net deficit of $135 during a 
two-week period. 


Biweekly income/expenses for payday borrower earning $25K annually 




Income before taxes 

$962 

Income after taxes 

946 



Housing expense (including utilities) 

(455) 

Average effective loan repayment on a $500 exemption "stepdown" loan at 
$15/$100 

(217) 

Total "major financial obligations" and utilities 

(672) 

"Residual Income" 

$274 



Typical expenses in a very limited number of categories 


Food 

(169) 

Transportation 

(123) 

Healthcare 

(116) 

Total limited expenses 

(406) 



Net Deficit 

($135) 


Findings from Rick Hackett, Can Storefront Payday Borrowers Become Installment Loan Borrowers? 
NonprimelOl Report 8 Dec. 2, 2015), https://www.nonprimel01.com/can-storefront-pavdav-borrowers-become- 
installment-loan-borrowers/ . 

'‘'*6 Id . 

Using figures for a household earning $15,000-$29,999 annuallv. 
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9.2.4. Default data on early loans suggest that exemption loans will often be 
unaffordable. 

Limiting exemption loans to three in a series does little to increase the likelihood that the loans are 
affordable. The Bureau's data show that 20 percent of payday loan sequences default, either on the 
first loan or later. Thirty-one percent of defaults are on the first loan and 27% are two or three loans 
long. As the Bureau notes, this means that 58% of all defaults occur on loan sequences of three loans 
or less.'*'^® 

As or more importantly, the Bureau convincingly explains why default data can significantly 
underrepresent harm. Repeat loans mask unaffordable loans, and even consumers who do repay often 
do so because of the power of the leveraged payment mechanism, not because the loan was 
affordable. 

While the loans in the CFPB's study did not have required principal stepdowns, the presence of that 
requirement does not necessarily mean defaults, or unaffordable repayments, would be lower. 

Indeed, those first loans may well be larger than today if lenders are required to reduce them for loans 
two and three. In addition, as discussed above, smaller second and third loans will often still be 
unaffordable. 

Further, the Bureau has found that short-term payday borrowers are typically flipped into loans of the 
same amount or more.'^'*® This likely staves off default to later in the loan sequence, despite the 
unaffordability of the initial loan. Moreover, though principal stepdowns are required on exemption 
loans, those apply to a subsequent loan entirely (except in states with rollovers). The stepdowns do 
not change that the amount debited from the consumer's account on payday is the full amount due on 
the existing loan—not the full amount due less the stepped-down principal to be extended on the 
subsequent loan. This means that borrowers will still need the funds on payday to cover the entire 
loan repayment, which—as evidenced by existing high default rates on early loans—is often not the 
case. 

9.3. One Unaffordable Loan Can Cause Substantial Harm. 

It only takes one unaffordable loan to cause substantial harm, in the form of bounced payments on 
that loan itself, default and collections activity on that loan, or repayment of that loan that causes 
collateral harm. As the Bureau notes, when borrowers default, the leveraged payment mechanism 
often increases the degree of harm. See sections 2.2.2 and 2.2.3 for further discussion of these harms. 

9.4. The Bureau's Offered Justification for This Exemption Is Unpersuasive in Light of the Rule 
as a Whole. 

The Bureau posits, essentially, that making any covered short-term without a reasonable ability-to- 
repay determination is abusive and unfair, unless the "screening and structural" protections of the 


'^'’^81 Fed. Reg. at 47939. 
CRL Data Point at 4. 
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proposed exemption are in place to "reduce the likelihood and magnitude of the harm from 
unaffordable payments/' including "sequences of reborrowing." 


The Bureau offers various data points and rationales in an effort to justify this exemption. But the 
effort ultimately fails because it sets out to do the impossible: reconciling an extremely well-founded 
determination that making a covered loan without a reasonable ability-to-repay determination is 
abusive and unfair, with an exemption that permits lenders to make those very same loans with no 
such determination. While this may be one way to try to address concerns about access, it is both 
unnecessary in light of an appropriately broad view of "access," (see section 19 below) and, ultimately, 
in light of the tension just described, illogical. 

9.4.1. The Bureau's data show that exemption loan payments will likely be unaffordable. 

The Bureau offers data on reborrowing to support the notion that some consumers will have the ability 
to repay these exemption loans. For example, the Bureau cites one study finding that 22% of 
borrowers had no reborrowing using a 30-day loan sequence definition. But this leaves 78% who did 
reborrow.'*^® Of those who did reborrow, 16% ended with repayment within 3 loans in a 30-day period. 
Again, this means that 84% of those who did reborrow did not end with repayment within 3 loans. 

Thus, 66% of all borrowers—two out of every three borrowers—both did reborrow and did not repay 
within four loans. In the Bureau's data, using a 30-day loan sequence, 50 percent of loan sequences 
had at least four loans. 

The Bureau also finds that most consumers do not reduce their loan amounts from one loan to the 
next, and that this lack of "self-amortization" is correlated with higher rates of reborrowing and 
default. It thus posits that consumers who reborrow might do so less if they could pay down 
gradually.'^^^ But the Bureau does not determine the extent to which this lack of "self-amortization" is 
due to a borrower's lack of financial ability to do so. Second, reborrowing "less" does not translate to 
affordability. 

Belatedly, the Bureau notes that these requirements are intended to permit paying of the original loan 
amount "in more manageable increments,'"*^^ but it does not offer compelling support for why these 
increments will in fact be manageable. 

With respect to mitigating harm, the Bureau notes that the proposed maximum loan and principal 
stepdown requirements "would limit the harm to consumers in the event they are unable to repay the 
initial loan." We are not sure we follow this reasoning. As noted in section 9.3 above, one 
unaffordable loan can cause cascading substantial harm. 

9.4.2. The Bureau's evidence clearly shows that significant payments in short order pose 
substantial difficulty to consumers. 

Finally, the Bureau often acknowledges the difficulty that significant payments in short order may pose: 
"[Wjithin the space of a single expense or income cycle, a consumer with little to no savings cushion 
and who has borrowed to meet an unexpected expense or income shortfall, or who chronically runs 


'^“81 Fed. Reg. at 47939. 

Supplemental Findings at 133; CFPB Data Point at 16. 
81 Fed. Reg. at 47974 (emphasis added). 
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short of funds, is unlikely to have the available cash needed to repay the full amount borrowed plus the 
finance charge on the loan when it is due and to cover other expenses." Yet the Bureau offers no 
convincing rationale for why this would not hold true for a three consecutive exemption payments 
averaging $217 each. 

Further, the Bureau notes critically that the size of a single-payment loan repayment relative to the 
borrower's next paycheck gives some sense of how difficult repayment may be, noting that an average 
payday loan payment today amounts to 37% of a bi-weekly paycheck for the average storefront 
borrower. Yet for a $500 exemption loan series, this percentage is still substantial and nowhere 
justified as likely to be affordable. At $15 per $100, the first loan would take 28% of a paycheck, the 
second 25%, and the third 22%.'*^^ At $25 per $100, the percentages are 34%, 29%, and 24%, 
respectively. Notably, the Bureau found that about half of online payday installment loans default 
when (monthly) payments exceed 20% of a borrower's monthly income.'*^'^ 

9.4.3. The Bureau recognizes that even a $167 principal payment is significant. 

The Bureau recognizes that an added $167 debt burden for which there is no affordability assessment 
may be problematic for borrowers. In its justification for limiting the initial loan to $500, the Bureau 
explains that it believes that loans with a principal amount larger than $500 "would carry a significant 
risk of having unaffordable payments.It offers a comparative example of a $1,000 loan, noting the 
significant difference between a $333 principal payment plus finance charge, as would be required on a 
$1,000 loan, versus a $167 payment plus finance charge. It then states: "For consumers who are 
turning to covered short-term loans because they are already struggling to meet their major financial 
obligations and basic living expenses, the difference between payments of $333 and $167 may be quite 
substantial and distinguish a loan with affordable payments from a loan with unaffordable 
payments.'"*^® 

The Bureau's recognition that $167 is a substantial amount for a struggling family applies to a $167 
payment on a $500 loan as well. The Bureau's sound reasoning thus should also prohibit making a 
$500 loan without assessing its affordability. 

9.4.4. The Bureau's analysis throughout the rule acknowledges the harm caused by even 
a relatively short series of payday loans. 

The Bureau often recognizes the harm caused by even a relatively short series of payday loans that are 
repaid, which would seem to contradict its sanctioning a series of three loans with no ability-to-repay 
requirement. 

For example, the Bureau notes the following: 

"[Consumers whose loan sequences are shorter may still suffer meaningful injury from 
reborrowing beyond expected levels, albeit to a lesser degree than those in longer sequences. 


Assuming the median storefront borrower income of $22,476 per CFPB White Paper, resulting in 26 bi-weekly 
paychecks of $864. 

Supplemental Findings at 25 (Figure 6). 

'^5=81 Fed. Reg. at 47974. 

Id. 
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Even a consumer who reborrows only one or twice [meaning three loans total] will still incur 
substantial costs related to reborrowing or rolling over the loans. 

Similarly, the Bureau notes the following: 

"[Ajpproximately 22 percent of payday loan sequences ... are repaid after the initial loan is 
reborrowed once or twice. But even among this group, many consumers do not anticipate 
before taking out a loan that they will need to reborrow. These consumers cannot reasonably 
avoid their injuries,^^®and while their injuries may be somewhat less severe than the injuries 
suffered by consumers with long loan sequences, their injuries can nonetheless be substantial, 
particularly in light of their already precarious finances." 

The Bureau also notes that while "dramatic negative outcomes" result from long sequences, there is 
harm from short sequences as well. It provides the example that for a $350 loan with a $15 fee, each 
reborrowing costs $45, so "after just three reborrowings, the borrower will have paid $140 simply to 
defer payment of the original principal amount by an additional six weeks to three months.'"*^® We 
note that, likewise, with a $500 loan at $15 per $100, the borrower may defer an original $167 for two 
weeks and another original $167 for four weeks, paying $77 to do so. 

Finally, the Bureau's unfairness analysis finds that "substantial injury" includes a "large number of 
consumers [who] suffer a lower but still meaningful degree of harm.'"^^ As noted throughout this 
discussion, the harm caused by unaffordable exemption loans likely exceeds a "low degree." But even 
if it were low, given the high number of consumers exposed to it, it would still be substantial injury. 

9.4.5. The notion that lenders will have incentive to screen out borrowers without the 
ability-to-repay is unconvincing. 

The Bureau notes that lenders' concern about being repaid will likely motivate screening procedures 
that may mitigate harm.'^®^ But any mitigation this might provide should not be expected to be 
sufficient. 

A lender's concern about being repaid does not equate to concern that a loan is affordable. The lender 
will be concerned that the borrower's incoming deposit on payday provides enough funds from which 
the lender can skim off the first $167 plus finance charges, which will often be the case, even on an 
unaffordable loan. 


'^”81 Fed. Reg. at 47936. 

As noted in our discussion of the unfairness test at section 5.5 above, we object to conditioning the "not 
reasonably avoidable" prong on whether or not the borrower predicted the need to reborrow. 

'^“81 Fed. Reg. at 47925. 

'^“81 Fed. Reg. at 47936. 

81 Fed. Reg. at 47941. 
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The Bureau often acknowledges that lenders may be consistently repaid, even while the loans are not 
affordable, leaving the borrower with insufficient funds to meet other obligations and expenses.^^ It 
acknowledges this even for periods much longer than the relatively short six weeks likely here. 

9.4.6. The exemption is inconsistent with the Bureau's conclusions regarding borrowers' 
ability to predict their ability to repay. 

Since it requires so little of the lender, the exemption ultimately puts the onus on the borrower to 
determine whether or not a three-loan series will be affordable. Yet the Bureau provides ample 
support throughout the rule for why borrowers cannot be expected to "self-underwrite," including 
tunneling and optimism bias. It also cites a study that generally supports that borrowers do not predict 
long sequences of payday loans. But that study also found that predictions about needing to reborrow 
one time versus not at all were also overly optimistic—that 60% predicted they would not reborrow 
within one pay cycle, but only 40 percent actually did not. The Bureau concludes that "[e]ven 
borrowers who believe they will be unable to repay the loan immediately—and therefore expect some 
amount of reborrowing—are generally unable to predict accurately how many times they will reborrow 
and at what cost.'"*®^ This does not support an exemption that ultimately relies on a borrower's ability 
to predict affordability. 

9.4.7. The costs of the exemption clearly outweigh the benefits. 

In favor of the exemption, the Bureau primarily notes furthering the Dodd-Frank objective of facilitating 
access, largely by reducing compliance costs, particularly for small lenders.'^®'* The Bureau also notes 
that the exemption will permit loans for people who lack the necessary verification evidence to qualify. 
These two purported benefits clearly do not outweigh the costs of the substantial harm the exemption 
is likely to permit. 

First, we are not aware that anyone has ever posited that the "access" objective means preserving 
access to unaffordable credit. What's more, "access" is appropriately construed broadly, as discussed 
at section 19.2 The Bureau's task is to consider access to credit generally, but it need not bend logic to 
permit lenders to continue making unaffordable, harmful payday loans. 

We note that, in proposing the exemption, the Bureau invokes its exemption authority. We agree that 
Dodd-Frank provides the Bureau broad exemption authority, as necessary or appropriate to carry out 
the purposes and objectives of Title X. Where we object is that this particular exemption unnecessarily 
prioritizes one objective - access—by gravely undermining another—preventing unfair and abusive 


81 Fed. Reg. at 47998: "[sjuch consequences could occur prior to default - if the lender for a time was able to 
extract unaffordable payments from the consumer's account - or could occur in lieu of a default, if the lender is 
able to consistently extract payments that are not affordable." 

81 Fed. Reg. at 47928. 

81 Fed. Reg. at 47970, n.585. With respect to profitability, SERs reported that the SBREFA outline was not 
sufficiently flexible and would not allow for sufficient loan volume to sustain profitability (with an 82% reduction 
in loan volume, five of six SERs would be unprofitable). Yet the Bureau notes: "The Bureau is sensitive to the 
impacts that the proposed rule would have on small entities. To the extent small lenders are relying on repeated 
reborrowing and long loan sequences, however, the Bureau has the same concerns it has expressed more 
generally with this market." 81 Fed. Reg. at 47970. 
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practices.^®® (The Bureau seeks comment on whether, rather than relying on its exemption authority, it 
should use its UDAAP rulemaking authority instead. We would suggest that either way, the Bureau 
would be unable to reconcile these rules with the fundamental ability-to-repay principle central to the 
rulemaking.) 

The Bureau suggests that the exemption appropriately balances the interest of providing strong 
consumer protections "with the aim of permitting access to less risky credit" that is "less likely to prove 
harmful." The Bureau notes that the protections "reduce the risk of harms from reborrowing, default, 
and collateral harms" from unaffordable payments. 

It may well be true that credit extended under the short-term exemption is "less risky" than covered 
short-term credit today and that it "less likely to prove harmful." But we have seen no evidence that 
suggests that the risk of it is acceptably low, or that the loans are unlikely to prove harmful, which seem 
the only appropriate bars. 

Second, the Bureau notes that this exemption may preserve access for those who cannot easily provide 
income documentation. This may be true, but it seems overemphasized relative to the impact of the 
exemption as a whole. The Bureau notes that it expects that storefront lenders will make covered 
short-term loans primarily under the exemption. This indicates that the exemption will be exploited to 
prevent underwriting, not that it is a narrowly tailored exemption for borrowers who cannot provide 
income documentation. 

Finally, the Bureau's cost/benefit analysis of the rule as a whole only seems to affirm the 
inappropriateness of the exemption. The Bureau is required to discuss alternatives considered, and it 
notes that it considered a rule without the short-term exemption. It states that, without an exemption, 
payday loans would be less available because "[bjorrowers who had not recently had a payday loan but 
could not demonstrate an ability to repay the loan would be unable to take out a payday loan. It would 
also make taking out a second loan within 30 days of a prior loan more difficult, as this would only be 
an option for borrowers who could document an improvement in their financial capacity." This 
indicates only that unaffordable payday loans would be less available, which is exactly the purpose of 
the rule. 

9.5. Vehicle Title Loans Are Appropriately Provided No Exemption, for Reasons That Also 
Discredit the Exemption for Payday Loans. 

We strongly support no exemption from an ability-to-repay determination for vehicle title loans. Loss 
of a borrower's car can cause particularly severe harm, including an inability to get to work, school, or 
medical appointments. We further note that the 20% rate at which borrowers do lose their cars on 
short-term vehicle title loans makes an exemption from an ability-to-repay determination for this 
product wholly imprudent, particularly when, as the Bureau notes, a lender could repossess the car if 
the loan were not paid in full, even after the first loan in the sequence. But even if the repossession 
rate were lower, the harm is so severe that lenders should not ever be allowed to make a vehicle title 
loan without assessing ability-to-repay. 


The Bureau also cites the objectives of facilitating innovation and, with respect to disclosures, ensuring 
consumers are provided timely and understandable information. 
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At the same time, we note that in important respects, the Bureau's rationale for excluding vehicle title 
loans strongly supports providing no exemption for payday loans either. The Bureau acknowledges with 
respect to vehicle title loans that it "is concerned that some consumers obtaining a loan under [the 
proposed exemption] would not be able to afford the payments required to pay down principal over a 
sequence of three loans." This concern is clearly applicable to both types of loans. 

Further, the Bureau notes that borrowers may take extraordinary measures to repay vehicle title loans 
and, as a result, fail to meet other major financial obligations and basic living expenses. We agree, and 
the same is true for payday loans. Moreover, payday loans are often repaid unless the borrower takes 
extraordinary measures to stop them from being repaid, which often, even despite extraordinary 
measures, proves impossible.'^®® 

9.6. This Exemption Threatens State Laws in States with No Payday Lending. 

Fourteen states plus the District of Columbia do not permit high-cost payday lending. Those state laws 
are particularly threatened by an exemption from an ability-to-repay determination for high-cost 
payday loans. We reference the letter, which the Bureau cites in the proposal, signed by several 
hundred national and State advocates urging the Bureau not to create any alternatives to the ability-to- 
repay requirement that would sanction a series of repeat loans.'^®^ 

The Bureau's suggestion that three back-to-back balloon-payment loans made without underwriting 
with very high payments are "less likely to prove harmful" is very destructive to the efforts of the non¬ 
authorization states to preserve their protections. The Bureau's words may be used to claim that these 
loans are safe, when instead they are likely to cause substantial harm. 

We do appreciate the Bureau's emphasis that it is not suggesting that any state, local, or tribal law 
should encompass only the exemption provisions,'^®® and that these provisions would not preempt any 
state, local, or tribal.'^®® But that emphasis is not likely to sufficiently defuse lender claims in state 
legislatures that the Bureau has sanctioned a safe framework for making high-cost, unaffordable 
payday loans. 

9.7. The Bureau Offers No Meaningful Precedent for This Exemption. 

As discussed at section 5.2 above, despite ample precedent for an ability-to-repay determination, the 
Bureau cites none for any analogous exemption from that requirement. 

We note that the Bureau cites the FDIC Affordable Small Loan Guidelines as support for encouraging 
principal reduction, but we are unconvinced that those guidelines are appropriately invoked here. The 
FDIC guidelines prioritize affordability, including an APR no greater than 36% and a minimum loan term 
of 90 days (i.e., true installment loans)—hardly comparable to an approach sanctioning 650% APR or 


'^®® See, generally, our discussion of the proposed payments protections at section 13 below. 

See Letter to CFPB from groups in 13 states without payday lending. May 2016, available at 
http://www.neweconomvnvc.org/2016/04/news-release-new-economv-proiect-allies-urge-cfpb-issue-strong- 

payday-lending-rule/. 

'‘®*81 Fed. Reg. 47971. 

'‘®3 81Fed. Reg. 47971. 
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higher loans being made with no ability-to-repay determination and structured as individual short-term 
single-payment loans.'*^® 

9.8. Other Details of Section 7, Including Responses to Bureau's Specific Requests for 
Comment. 

Though we categorically oppose the exemption, there are several elements of its design that make it 
particularly harmful. We address those here, particularly in response to the Bureau's requests for 
Comment on specific elements of the exemption. 

9.8.1. The maximum loan size of $500 is too high: §1041.7(b). 

The Bureau solicits comment on the limit of $500. In its explanation of the limit, the Bureau notes that 
$500 is a common state law limit, while also noting that median loan amounts are in the $350-$375 
range.Median loan sizes much smaller than $500 do not support a maximum loan size of $500. 

9.8.2. The loan sequences/borrowing history requirements are too weak: § 1041.7(c). 

The loan sequence definition and limits and the borrowing history requirements each pose heightened 
risk of harm. 


9.8.2.1. A 30-day time period defining loan sequence is insufficient here, just 

as it is insufficient in the ability-to-repay context. A stepdown on 
every loan within 12 months would be most appropriate: § 1041.7(d). 

As we discuss at section 8.3 above, a 30-day proxy for an expense cycle is inappropriate for high-cost 
loan borrowers. A 30-day period can also be easily evaded; lenders could encourage borrowers to 
come back 31 days later and receive an additional loan of $500 rather than require the stepdown, 
leading to six loans of $500 each in a 12-month period. 

A more appropriate period is clearly 60 days. But we would offer that in the context of an exemption 
permitting six loans per year with no ability-to-repay determination and exposing borrowers to 
excessive risk of harm, the most appropriate approach to loan sequence would be treat all loans within 
a rolling twelve months as part of the same loan sequence, requiring a principal stepdown on each of 
the six loans. 


9.8.2.2. A short-term exemption loan after a longer-term exemption loan from 
the same lender should be prohibited: § 1041.7(c)(1). 

The Bureau solicits comment on the proposed requirement that no short-term exemption loan be 
made when a covered short-term loan (other than the previous exemption loan in the series) or a 


We note further that the Bureau's study of the Texas stepdown ordinances, though extensive discussion is not 
provided, does not seem to offer support for a principal reduction approach here. In studying a modest reduction 
in loan volume following concurrent implementation of statewide disclosure requirement, the Bureau found that 
the ordinances in Texas and Austin did not explain the decrease. CFPB Supplemental Findings at 67. 

The Bureau appropriately emphasizes that in states with a lower maximum limit, that lower limit would 
prevail. 
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covered longer-term loan (other than a longer-term exemption loan) is currently outstanding, 
regardless of the lender. This limitation is prudent as it reduces the risk of lenders moving borrowers 
into short-term exemption loans in order to mask lenders' lack of reasonable determinations of ability- 
to-repay on the outstanding loans, a clearly foreseeable evasion tactic that should be prevented. 

But this prohibition should be expanded to bar a short-term exemption loan after a longer-term 
exemption loan from the same lender made under proposed § 1041.11 or § 1041.12 as well. The 
SBREFA outline did include a prohibition on a short-term exemption loan with a longer-term exemption 
loan outstanding. In explaining its removal of this prohibition in the proposal, the Bureau notes that it 
does not believe lenders or consumers have incentives to move from longer-term to short-term 
exemptions. 

We disagree and urge that lenders be prohibited from making a short-term exemption loan when a 
longer-term exemption loan from the same lender is outstanding. First, we expect many lenders will in 
fact have incentive to make any additional loans they can to borrowers that do not have to be 
underwritten for ability-to-repay. This will be quick, easy money for many lenders. 

Second, they may use longer-term exception loans as bridge loans to interrupt loan sequences and 
avoid presumptions of unaffordability. As discussed in section 8.10 above, we urge the Bureau to 
restart the presumption period if the lender makes any new loan, covered or not, exemption loan or 
not. 

Third, the fact that a borrower seeks additional credit when another high-cost loan, with no ability-to- 
repay determination, is outstanding, suggests that a short-term exemption loan will be more difficult 
for that borrower to manage. A lender that made an unaffordable longer-term exemption loan should 
not be permitted to refinance that loan into a high-cost short-term loan with no ability-to-repay 
determination. Even if it is not from the same lender, if a consumer cannot afford to pay a longer-term 
exemption loan—likely designed far more affordably than a short-term exemption loan—the likelihood 
that a short-term exemption loan will be unaffordable is too great. 

In explaining its removal of this prohibition from SBREFA, the Bureau also notes that information about 
longer-term exemption loans is less readily available than information on other covered longer-term 
loans. We recognize that under the current proposal (unlike SBREFA), longer-term exemption loans 
would not be required to report to RISs. But this would not prevent a lender from being able to check 
their own records and those of their affiliates and apply this important restriction on a same 
lender/service provider/affiliate basis. 

The Bureau solicits comment on whether the rule could, alternatively, permit both exemption and 
ability-to-repay loans to occur within the same sequence while retaining the integrity of both. We 
strongly recommend against this as it is difficult to conceive how this would be achieved, and the 
exemption poses enough concerns as it is. 

9.8.2.3. The proposed prohibition when a covered balloon loan has been 
outstanding in the last 30 days should be extended to 60 days: § 
1041.7(c)(2). 

Proposed § 1041.7(c)(2) prohibits short-term exemption loans within the reborrowing period following 
a covered short-term loan or longer-term balloon loan. That prohibition is appropriate, as lenders 
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could easily use the exemption loan to evade the purpose of the cooling-off period and mask the 
unaffordability of the loans subject to the ability-to-repay determination. Consistent with our 
recommendation throughout, we urge this period be 60 days rather than 30.'*^^ 

9.8.2.4. The limit of three loans in a sequence will not prevent harm: § 
1041.7(c)(3). 

Proposed § 1041.7(c)(3) prohibits a "loan sequence" of more than three covered short-term exemption 
loans, regardless of lender.^^^ The Bureau justifies permitting three loans in a row based on its finding 
that 38% of new loan sequences end by the third loan without default.^^'* 

While a limit of three is better than a higher limit or none, we note that the Bureau appears to be 
sanctioning a repayment pattern that 62% of loan sequences do not meet. This data strongly suggest 
that a similar portion of borrowers cannot afford to repay a payday loan sequence of three loans— 
particularly since the leveraged payment mechanism coerces repayment of unaffordable loans from 
consumers who do not default. While the loans in the CFPB's study did not have principal stepdown 
requirements, those loans also often started at loan amounts less than $500 and often at prices lower 
than many exemption loans will carry. 

9.8.2.5. Limit of six loans and 90 days' indebtedness is too high: § 1041.7(c)(4). 

Section 7(c)(4) prohibits an exemption loan if it would result in the borrower having more than six 
covered short-term loans or more than 90 days' indebtedness in such loans over 12 consecutive 
months, including both ability-to-repay loans and exemption loans. These limitations, as the Bureau's 
discussion demonstrates, are well-rooted in precedent. But importantly, none of these precedents 
provide another framework whereby lenders may make additional loans not subject to the limits, as 
they could here. In this context, these limits are too high. 

With respect to the six-loan limit, the Bureau notes that it is informed by the OCC/FDIC deposit 
advance guidance, which, with its limit of one advance per statement cycle coupled with a prohibition 
on another advance during the subsequent statement cycle, establishes a "supervisory norm" of no 
more than six loans in a year.'^^^ The Bureau also cites Washington State's limit of eight loans per year 
and Delaware's limit of five loans per year. We would add NCUA's limit of three loans per six months 
applicable to loans as short as 30 days long. In addition, the limit of three months' indebtedness in 
payday loans in 12 months according to the FDIC's payday loan guidelines equates to roughly six two- 
week loans. 

With respect to the 90 days' limit, the Bureau cites the FDIC's payday loan guidelines just mentioned. 

It is appropriate that these limits apply to both types of covered short-term loans (if the exemption is 
retained)—meaning that, when making an exemption loan, the lender must consider both exemption 


Longer-term balloon loans can have particularly large final payments, extremely likely to affect a borrower's 
finances for far longer than 30 or even 60 days following. For example, a $2,500 Cash Time title loan in Arizona 
paid biweekly has 12 payments of $17, followed by a final payment of $2,673. On file with authors. 

We discuss the definition of "loan sequence" in section 3.5 above. 

81 Fed. Reg. at 47979, n.628. 

81 Fed. Reg. at 47980. 
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loans and non-exemption loans in the total days' indebtedness. But we note that the effectiveness of 
this approach in actually restricting total short-term loans will be limited because, as the Bureau 
expects, lenders will typically exhaust the six exemption loans before moving to ability-to-repay 
loans.'^^® 

None of the precedents cited apply limits for certain payday loans while permitting others to be made. 
We note in particular that the OCC/FDIC's deposit advance guidance limit of six is coupled with an 
ability-to-repay requirement based on a review of the borrower's actual income and expenses, as we 
urge the Bureau to do in this rule. 

We agree that two overlapping limits—one based on number of loans, and one on days' 
indebtedness—is important, particularly to address 30- or 45-day loans, six of which could keep the 
borrower indebted in short-term exemption loans for most of the year. As the Bureau notes, 
borrowers of 30-day loans are more likely to live on a much lower, fixed income, typically Social 
Security, and are more vulnerable to long series of loans.'*” 

While we have clear concerns about permitting any exemption loans, permitting the three-loan series 
to occur twice in twelve months is particularly unwarranted in light of all the data discussed throughout 
this section. 

With respect to both the six-loan and the 90-day limit, the proposal would permit an exemption loan to 
be made even if the borrower is close to the limit due to earlier loans made in the previous 12 months, 
with the result that additional stepped down loans would not be permitted.'*''® This approach seems 
inconsistent with the weight the Bureau places on the principal stepdown requirements. To reflect the 
intent of that protection, no loan should be permitted unless all three would fit within the prescribed 
limits. In the alternative, the loan should have a maximum principal value that corresponds to its place 
in the series (thus, if only one more loan is permitted, it would have a maximum principal of $167; if 
two, then $334). 

The Bureau solicits comment on whether the limits should include loans with a term that falls partly 
within the 12-month period, as proposed, or whether they should count only loans consummated 
during the 12-month period. Given the significant harm the exemption already poses, the limits should 
include any loans that fall partly within the 12-month period. 

The Bureau also solicits comment on whether the 90-days indebtedness limit, which is currently being 
measured by "contractual indebtedness," should be measured some other way. We recommend it be 
measured as the longer of contractual or actual indebtedness, both of which should be clearly 
identifiable in RIS data. Some unaffordable short-term loans may remain outstanding for a very long 
time when the borrower cannot afford them, and those days outstanding are clearly relevant to a 90- 
day limit. We note that Kentucky requires reporting of average days of indebtedness and uses actual 
indebtedness. 


'*^® 81 Fed. Reg. at 48129. 

'*^^ See discussion of the Bureau's findings in our discussion of the impact of payday loans on older Americans at 
section 2.3.2 above. 

'*^® E.g., Proposed Comment 7(c)(4)(ii): "A lender may make a loan that would satisfy the requirement under § 
1041.7(c)(4)(ii) even if the 90-day limit would prohibit the consumer from taking out one or two subsequent loans 
in the sequence." 
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9.8.2.6. Clarify how the 12 months are counted, and that loans that defaulted 
over 180 days ago are still counted as "outstanding" in the past 12 
months. 

Proposed § 1041.7(c)(4) prohibits a short-term exemption loan that would result in the consumer 
having, during any consecutive 12-month period, more than six covered short-term loans "outstanding" 
or covered short-term loans "outstanding" for an aggregate period of more than 90 days. Proposed 
comments 7(c)4-l; 7(c)(4)(i)-l and -2; and 7(c)(4)(ii)-l and -2 give explanations about how those 
provisions apply. 

There are two areas where additional comments are needed to prevent confusion. The first involves a 
loan that was "outstanding" within the past 12 months but is no longer considered "outstanding" 
under the proposed rule because the consumer has not made a payment in the previous 180 days. The 
second area of confusion involves how the 12-month look-back period is calculated. 

Defaulted loans 

The definition of "outstanding loan" could create confusion for implementation of these limits.'*^® 
Because the proposed definition of "outstanding loan" excludes loans that have gone over 180 days 
without a payment, lenders might think that they do not need to count these in the six-loan or 90-day 
limit even if the loans were outstanding at earlier points within the past 12 months. There may also be 
confusion about how to count the number of days that loans are outstanding if they were not repaid 
on time. 

To clarify the application to loans that are no longer "outstanding" by the rule's definition, a comment 
should be added addressing loans that were "outstanding" within some point in the previous 12 
months but are no longer. We note that both examples in proposed comment 7(c)(4)(ii)—2 assume 
that each previous loan was repaid on its contractual due date. The Bureau should add additional 
examples of loans that were not repaid on their due date. 

For example, if the consumer took out a 14-day loan 300 days ago and defaulted on it, that loan met 
the definition of "outstanding" only for 180 days from the day it was made.'**® Those 180 days were 
within the past 12 months, and thus the loan counts towards the six-loan limit, even though the loan is 
not currently "outstanding." 

In addition, those 180 days when the defaulted loan was outstanding should count towards the 90-day 
aggregate period during which a consumer may have covered outstanding short-term loans. The 
consumer already had a covered short-term loan outstanding for more than 90 days in the previous 12 
months, and thus, no additional short-term exception loan may be made until additional time has 
passed. 

We also note that this situation would be much less confusing if the CFPB accepts our recommendation 
in section 3.7 above to expand the definition of "outstanding loan" to, at a minimum, any loan with a 
payment in the previous 365 days, not 180. 


Proposed Comment 7(c)(l)-l. 

As discussed in section 3.7 above, we have recommended a clarification to ensure that loans without any 
payments are still considered outstanding for 180 days. 
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Calculating the look-back period 


A second confusion arises involving the treatment of older loans. Proposed comments 7(c)4-l, 
7(c)(4)(i)-2, and 7(c)(4)(ii)-2 all use any example of a lender making a 14-day loan. The examples state 
that the lender need look back only 351 days, not 365 days. That is, the examples are looking back 12- 
months from the end of the new loan, not from the beginning. 

However, lenders must do both: ensure that even the first day of the new loan does not result in the 
consumer exceeding six loans or 90 days of aggregate debt rule in the previous 12 months, and also 
that all additional days of debt from the new loan will count toward the limits. In addition, lenders 
should not be allowed to look back only 320 days just because they make a longer 45-day loan. 

Thus, we believe there is a two-step process: 

• First, the lender must look back 365 days from the first day of a new loan. If the consumer has 
already had six loans or 90 days of aggregate debt, the loan may not be made. 

• Second, if the first day of the loan does not violate the rule, the lender should consider 
whether the additional days in debt during the term of the loan will result in the consumer 
being in aggregate debt for more than 90 days in the previous 12 months. To make the 
calculations simply, lenders should use calendar months. 

o If the aggregate days in debt during the previous 365 days together with the new days 
for the term of the loan do not exceeds 90 days, the lender satisfies the requirements 
of this provision and the loan may be made. For example, if the consumer took out five 
previous 14-day loans and now seeks a sixth 14-day loan, the total aggregate debt will 
be no more than 86 days, regardless when the previous loans were made, 
o If the days the consumer is in debt in the previous 365 days together with the term of 
the new loan will exceed 90 days, then the lender can still satisfy the requirements of 
this provision if there are older loans that will roll off and the consumer will not have a 
period with more than 90 days of debt during any consecutive 12-month period. For 
example, assume a consumer seeks a new 45-day loan on March 1, 2017. The 
consumer has been in debt for 74 days in the past 12 months. But 30 of those days 
were in March of 2016. The lender can make a new 45-day loan because the 90 days 
will not be exceeded during any consecutive 12 months (not April 2016-March 2017, 
nor May 2016-April 2017).^^^ 

9.8.2.7. Non-covered bridge loans should be treated as we recommend for 
non-exempted short-term loans (§ 1041.7(d)). 

The rule here again would not permit non-covered bridge loans to be counted in the 30-day periods in 
this section. This is prudent to prevent evasion. But as discussed in section 8.10 above, we urge (1) a 
broader definition of non-covered bridge loan to include any loan, covered or not, from the same 
lender/service provider or affiliate; and (2) that the loan reset, rather than toll, the time period (of 60 
days). 


The lender should not be allowed to simply deduct the loan term from 365 days. If on March 1, 2017 the 
consumer had been in debt 88 days in the previous 12 months, but 45 of those days were March 1, 2016 through 
April 15, 2016, a deduction rule would allow the lender to ignore those days, even though the new loan would 
cause the borrower to exceed the 90-day limit during the April 1, 2016-March 31, 2017 period. 
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9.8.2.8. No income verification requirement. 


The Bureau solicits comment on the removal of an income verification requirement since the SBREFA 
outline, which the Bureau notes is in response to concerns heard from SERs.'**^ The Bureau notes that 
lenders will have a strong incentive to verify that consumers have sufficient income. 

We oppose not requiring income verification. Requiring income verification is consistent with the 
principle that capacity to pay should be documented for all loans, even if such documentation will be 
significantly incomplete in this case. It may deter some lending when there is not reasonable income to 
suggest affordability. And it will provide important data to CFPB in evaluating lending under the 
exemption. 

9.8.3. Other details of short-term exemption. 

RIS requirement. Section 1041.7(a) would prohibit making an exemption loan if there were no RIS 
available.'**^ This is important given that virtually any limits to this exemption are based on borrower 
history. Without the RIS requirement, the exemption would only be limited on a lender-by-lender 
basis. That would increase the risk posed by the exemption, particularly given the significant rate at 
which multiple lenders make loans to the same consumer.^^'* 

Open-end loans. The Bureau solicits comment on its exclusion of open-end loans from the exemption, 
noting this exclusion was not included in the SBREFA outline.'*®^ In light of the problems with short¬ 
term open-end loans generally (see section 6.3.2 above), we strongly oppose any exemption from 
ability-to-repay for those loans. We further note that we agree with the Bureau's concerns about 
providing an exemption for these loans—that a borrower could repeatedly draw down credit without 
the lender ever determining ability-to-repay and could reborrow serially on a single exemption loan. 
(We add that this concern about serially reborrowing are warranted for open-end loans even when the 
initial line is not exempt from an ability-to-repay determination, and should support subjecting each 
advance on short-term open-end loans to an ability-to-repay determination and to the closed-end 
reborrowing limitations of § 1041.6, as we suggest at section 8.11.) 

Multi-payment loans with multiple finance charges. The Bureau solicits comment on the proposal to 
permit multi-payment loans with multiple finance charges to be exemption loans, unlike in the SBREFA 
outline. It would require that these loans be fully amortizing with substantially equal payments. Given 
the 90-day limit, permitting these does not appear to increase the risks the exemption poses beyond 
the unacceptably high level of risk it already presents. It does make the loan and indebtedness limits 
particularly critical. We agree that permitting a multi-payment loan with balloon payments would be 
inappropriate. 

No-cost off-ramp approach. The Bureau explains why it rejected an off-ramp approach to the 
exemption, which would have permitted a consumer, if unable to repay a third loan, to repay it in an 


81 Fed. Reg. at 47973. 

Proposed § 1041.7(a). 

'^^'*Nonprimel01 Report 7-A, "Flow Persistent is the Borrower-Lender Relationship in Payday Lending?", 
September 10, 2015. 

Fed. Reg. at 47977 (discussing proposed § 1041.7(b)(4). 
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additional four installments at no cost. The Bureau solicits comment on its decision not to include this 
off-ramp. We agree with the Bureau's concerns and conclusions regarding the off-ramp/^® most 
significantly that it likely could not be designed in way to ensure borrowers are given a real opportunity 
to use it.'*®^ 

9.8.4. Disclosures {§ 1041.7(e)). 

We support the proposed disclosures if the short-term exemption loans are retained, while we note 
that even very well-designed disclosures, as these seem to be, will not significantly mitigate the harm 
caused by receiving an unaffordable loan. 

We support requirements that the disclosures be clear and conspicuous, retainable, segregated, 
contain only the specified information, contain machine readable text, and be substantially similar to 
the model forms. 

The Bureau solicits comment on, among other questions, the following: 

• Whether disclosures should be required on the second loan in a sequence in addition to the first 
and third. We recommend so. 

• Whether disclosures should be required before consummation, as proposed, or whether they 
should be required sooner. We recommend they be required at application and just before 
consummation. 

• Whether there are any circumstances in which foreign language disclosures should be required 
(as proposed, they are permitted if English is also made available upon request). We 
recommend that the lender be required to provide disclosures in the language in which the 
transaction is conducted and, if that language is not English, in English as well. 

• Whether electronic disclosures, which the proposal permits for any loan, should only be 
permitted for an online loan. Any in-person transaction should require paper disclosures; 
otherwise the likelihood is too great that the consumer does not see the disclosures in a timely 
manner or at all. Electronic disclosures should be permitted in addition to those paper 
disclosures, but not as a substitute. 

• Whether electronic disclosures should be permitted via text or mobile-app. Disclosures via text 
or mobile-app should be permitted in addition to, but not instead of, disclosures on paper or by 
email. The requirement that the disclosures be retainable is important, and text and mobile 
notices are not easily retainable. 

• Other requirements for electronic delivery. If any URL link is used, it should be at a persistent 
URL that is available to the consumer for at least three years after the final scheduled payment 
of the loan. However, we urge the Bureau to require that the full text of the disclosure be 
provided in the email itself so that consumers do not need to click through to see it. If the 
consumer revokes consent for electronic communications, or if an email is returned 
undelivered, the lender should be required to provide a paper disclosure by mail or in person. 


The Bureau notes here that consumer advocates "have expressed supported" for the principal reduction 
approach. 81 Fed. Reg. at 47975. We clarify that while the undersigned consumer groups did not support the 
exemption in any way, shape, or form, we expressed a preference, should the Bureau proceed with an 
exemption, for the principal reduction approach over the off-ramp approach. 

'^^^The Bureau cites state regulator reports evidencing how rarely borrowers have actually been given off-ramps 
in states that provide for them as well as anecdotal evidence suggesting lenders discourage them, which is 
consistent with the experience that we have observed as well. 81 Fed. Reg. at 47975. 
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We have made similar suggestions in connection with the disclosures under proposed § 

1041.15 (see section 13 below). 

• Whether E-SIGN requirements, not currently required, should be. E-Sign should be followed for 
electronic communications and disclosures. While the proposed rule replicates much of the E- 
Sign Act, it does not require that consumers confirm their ability to receive and view electronic 
communications. Without that confirmation, all of the important disclosures and notices 
required through this rule may go to an incorrectly entered email address or an email address 
that is not actually available to a consumer without electronic access. It is not a difficult step to 
require consumers to simply click on a link in an email to confirm that they are able to receive 
information electronically. 


10. LONGER-TERM LOANS WARRANT ENHANCED UNDERWRITING REQUIREMENTS: § 

1041.9. 

10.1. Overview. 

High-cost longer-term loans pose particularly high risk of harm to consumers, including particularly high 
risk of inability to repay. Longer-term loans are not only longer by definition, they are likely to be even 
longer than the sequences of short-term loans. Longer-term loans are also likely to be much larger. 

The larger size combined with the longer term make the costs and potential harm much higher. The 
longer term also increases the risks of both default and collateral harms. 

In some ways, the Bureau clearly recognizes these risks, but we fear that in others the proposal does 
not sufficiently account for them. This is particularly concerning as the Bureau often references 
lenders' ability to simply move borrowers into longer-term loans (as permitted by state law) with 
smaller, purportedly more affordable payments, if the borrower does not qualify for a short-term loan 
with a larger payment.'^^® These references risk understating the difficulty many borrowers will have 
sustaining payments—even smaller ones—over time and should be accompanied by substantive 
provisions that more fully recognize that challenge. 

As we discuss early in these comments, lenders are already shifting to longer-term loans (section 2.5.3) 
and are pushing for state legislative authorizations for longer-term high-cost loans (section 2.5.4). In 
addition, we discuss that evidence suggests that tomorrow's longer-term market will look more like the 
short-term market than it does today. Short-term covered loan borrowers are even more distressed 
than longer-term borrowers, and they are the longer-term borrowers of tomorrow (section 2.5.5). 

Below, we discuss in more detail why longer-term loans can be even more harmful than short-term 
loans (section 10.2), and why particularly long-term loans (i.e., those longer than 6 months) pose 
particular risk of harm (section 10.3). We also discuss how lenders exploit weaker laws applied to 
open-end loans and are shifting to these as well (sections 10.6.1 and 10.6.2). 


E.g., in its discussion of the ability-to-repay determination for short-term loans: "Thus, even if a lender 
concludes that there is not a reasonable basis for believing that a consumer can pay a particular prospective loan, 
proposed § 1041.5(b)(2)(i) would not prevent a lender from making a different covered loan with more affordable 
payments to such a consumer, provided that the more affordable payments would not consume so much of a 
consumer's residual income that the consumer would be unable to meet basic living expenses and provided 
further that the alternative loan is consistent with applicable State law." 81 Fed. Reg. at 47950. 
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Beginning at section 10.4, we discuss the proposed ability-to-repay determination requirements unique 
to long-term loans and offer the following feedback and recommendations: 

We strongly support requiring a cushion to account for the significant income and expense volatility 
that should be expected over the course of a longer-term loan. But we urge the following to make the 
requirement more meaningful: 

• The "term of the loan" for determining a cushion should include the actual loan term and the 
anticipated period by which refinancings will extend the original term; 

• Require lenders to consider not only volatility experienced by similarly situated consumers, 
but also other clear indicators of volatility for the particular borrower, including a credit 
report showing delinquencies within the past year. 

• Modify the Comments to make clear that the cushion should never be zero and that seasonal 
fluctuations should be considered. 

• For loans longer than six months: 

o Require a cushion based on lookback the length of the loan term, 
o For open-end lines of credit, the period should be how long it takes the full credit line 
to be repaid making the minimum payments, 
o In the alternative, require an additional income cushion of 25%, a common measure 
of income volatility. 

For verification evidence for longer-term loans for income and major financial obligations, require a 
lookback the length of the loan term. 

Longer-term balloon loans should be required to be underwritten for 60 days following the last 
payment, not 30 days. 

For open-end lines of credit: 

• We support requiring a new determination both before opening the credit line and before 
increasing it. (In addition, as discussed in section 11.4.9, an increase in the credit line should 
also trigger a presumption of inability to repay if there are any indicia that the borrower is 
struggling to repay the existing credit line, such as a single missed payment, bounced 
payment, or sustained high credit utilization.) 

• We also support requiring a new determination if the prior determination was more than 180 
days ago. 

• We support the proposal to require lenders to assume, when considering ability to repay, that 
an indefinite line of credit will be repaid in full within 180 days. 

10.2. Longer-Term Loans Can Be Even More Harmful Than Short-Term Loans. 

The harm from traditional two-week payday loans comes not only from their high rate but also their 
very short term and balloon payment structure. The CFPB has rightly focused many of its proposed 
protections on the particular problems that are triggered by short terms and by balloon payments. 

But, as the scope of the proposed rule reflects, severe consumer injury can also come from longer-term 
installment loans even if they lack balloon payments. Indeed, in many ways, longer-term high-cost 
loans pose even greater risk of harm than short-term loans. 
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It is critical that the CFPB fully consider the severe harm that can come from longer-term loans even if 
the payment size is considerably smaller than with a balloon-payment payday loan. If the primary 
impact of this rule is merely to focus on the size of the payment in relation to the consumer's current, 
identifiable income and expenses, then it will fail to address the many other ways in which longer-term 
loans can be unaffordable and pose dangers to consumers. 

Longer term loans tend to be larger than short-term loans. If a lender does not need to recoup the 
entire loan from a single paycheck, it can more easily increase the loan size. The median short-term 
loan in the CFPB's studies is $350.'^^® The CFPB found that the median storefront payday installment 
loan is $1,000 and the median online loan is $2,400.^^®° There is less difference in loan size between 
single-payment and installment vehicle title loans; both have a median of $700, but the average is 
higher for installment loans ($1,098) than for single-payment loans ($959).'*®^ But lenders may move 
into larger vehicle title loans in states where they cannot charge high rates for other installment loans. 
Pushing consumers into bigger loans pushes them deeper into debt. It also makes it harder for them to 
escape, either through their own means or through the assistance of friends, family members, charities 
or lower cost lenders—which research shows is often how borrowers ultimately escape unaffordable 
payday loans. 

Longer-term loans can result In a longer high-cost debt trap. The median single-payment payday 
borrower gets stuck in 10 loans in 12 months, taken on a nearly continual basis.'^®^ The median days' 
indebtedness in 12 months is 199 days.'*®^ Consumers experience considerable harm in that time 
period, including collateral harms discussed above from sustained unaffordable payments. On a 
longer-term loan, the median consumer may be stuck making unaffordable, high-interest payments 
even far longer. The most common payday installment loan in the CFPB's survey had 12 biweekly 
payments—almost six months even if the consumer takes out only a single loan.'^®'* But refinancing of 
installment loans is common and will extend the time that the consumer is in a high-cost loan. For 
example, as discussed in section 11.4.1.2 below, while the vast majority of loans in Colorado have a 
term of six months, consumers took out an average of 3.29 loans per year, and 15% are in perpetual 
debt 365 days a year.'^®^ Moreover, payday installment loans with terms of a year or longer are also 
common. 

Larger and/or longer loans can mean higher overall costs taken from the budgets of struggling 
families. As payday lender push consumers into bigger and longer loans, the fees and interest charges 


CFPB Payday White Paper at 15. 

Supplemental Findings at 13. 

CFPB Report on Single-Payment Vehicle Title Lending at 6; Supplemental Findings at 13. 

CFPB Payday White Paper at 23, 25. 

CFPB Payday White Paper at 23. 

Supplemental Findings at 29. An industry study came to a similar result, finding a median term of 167 days 
(5.5 months) for storefront payday installment loans and 203 days (6.7 months) for online payday installment 
loans. Beales/Goel, supra, at 15. While that study also found that the majority of borrowers either repay their 
loans early or default before the maturity date of the original loan, even if they have refinanced, the study did not 
separate out the impact of early defaults on those averages. 

Administrator of the Colorado Consumer Credit Union, Colorado Payday Lending - Demographic and Statistical 
Information: July 2000 through December 2015 at 15, 22, 25 (Aug. 22, 2016) ("Colorado 2015 Demographic and 
Statistical Information"). Colorado's unique rebate structure lowers the cost of loans when they are financed 
early. That is unlikely to be the case in other states, where the opposite is more likely. 
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from those loans will mount. Even if the loan is the same size, a longer loan can be more expensive. A 
consumer who takes out a $300 balloon payday loan, pays $15 per $100, and rolls it over nine times 
pays $450 in fees. Speedy Cash offers a $300 loan at 430% APR with 39 biweekly payments. The 
interest on that loan is $1,635. 

The high interest rates on ionger-term ioans compound when the ioan is deiinquent or defauits in 
ways that baiioon payday ioans do not. Installment loans that are priced with periodic interest may 
explode as interest and late fees are continually added to a delinquent balance. High rates can cause 
even tiny debts to mushroom astronomically.'*®® Indeed, even 36% is a very high rate that can prove 
unaffordable for larger and longer loans. As mentioned earlier. Congress was driven to enact 
significant reforms to the credit card market due to the widespread harm caused by penalty rates that 
averaged 27% in 2008.Though defaulting balloon loans cause cascading costs of their own, these do 
not typically include ballooning interest, given the fee per fixed dollar amount pricing structure. 

A ionger, muiti-payment ioan means ionger exposure to the harms of a repeatediy-used ieveraged 
payment device. A longer-term loan gives the lender repeated opportunities over an extended period 
of time to debit the consumer's account. With each payment, the consumer has the potential of 
suffering overdraft fees, NSF fees, late fees and returned item fees—both from the loan payment itself 
and from difficulties handling other expenses after the payment has been deducted. 

In addition, as discussed in the next section, loans with especially long terms pose additional risk of 
harm. 


10.3. High-Cost Loans With Especially Long Terms (i.e.. More Than Six Months) Pose Particular 
Risk of Harm. 

All of the harms discussed in the previous section are compounded if a loan has an especially long term. 
The longer the loan term, the larger the principal can be for a given payment size; the higher the overall 
cost; and the more likely that at some point the consumer will experience harm from the leveraged 
payment mechanism or aggressive debt collection tactics. In addition, longer loans pose their own 
unique dangers. 

The ionger the ioan term, the greater the iikeiihood of significant income or expense voiatiiity. The 

cornerstone of this rule is assessing a consumer's ability to repay a loan by looking at documented, 
identifiable income and major financial obligations. While the rule also requires lenders to leave a 
reasonable cushion for basic expenses and potential volatility, there are no specifics in the rule. The 
longer the loan term, the higher the probability that something will happen in the consumer's life that 
is either unexpected or unplanned and is not adequately accounted for in the residual income analysis. 
The U.S. Financial Diaries Project found that households experienced an average of 2 expense spikes 
and 2.5 income dips each year—an average of one or the other every 2.7 monthsWhile these 
spikes and dips do not occur at predictable, even intervals, clearly the longer the time period, the 


See section 4.6.2 above. 

497 "2008 Credit Card Survey." Consumer Action, July 23, 2008. 
http://www.consumeraction.orfi/downloads/english/2008 Summary.pdf . 

Anthony Hannagan and Jonathan Morduch, "Income Gains and Month-to-Month Income Volatility: Household 
Evidence from the U.S. Financial Diaries" at 10, 25 (2015), http://www.usfinancialdiaries.org/paper-l . 
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greater the likelihood of an expense spike or income dip. For more, on income/expense volatility, see 
section 10.4 below. 

Larger and longer loans are more likely to have payments for many months that cumulatively exceed 
the loan amount and yet do not significantly reduce the loan balance. Consumers have reasonable 
expectations that their payments will make progress in repaying a loan.^®® Many complaints in the 
CFPB's database are from consumers who are upset that they have been making payments for a long 
time with little to show for it.^°° While some of these complaints involve interest-only loans, payments 
that are nearly interest-only for many months can also result from high-rate loans with longer terms. 

As shown in the following chart, consumers can make hundreds or even thousands of dollars of 
payments with very little principal reduction. Not only do these loans frustrate consumer expectations, 
but a stubbornly high principal that does not go down can also make it more difficult for the consumer 
to escape a high-rate loan with a tax refund or funds from a family member. 


Principal Repaid at Halfway Point 

$ 6,000 



199% (20 of 39 196% (13 of 26 274% (13 of 26 186% (26 of 52 (13 of 26 payments) (26 of 52 payments) 

payments) payments) payments) payments) 

■ Loan amount ■ Total payments made ■ Principal repaid 


With a very large balance and a very long term, as with a 30-year mortgage, nearly interest-only payments can 
also result from lower rate loans. But consumers who take out a 30-day year mortgage expect to be paying for 
years and do not expect significant principal reduction in the early years. Consumers who take out much smaller 
and shorter loans likely do not expect that they can make hundreds or thousands of dollars of payments without 
significantly reducing loan principal. 

See, for example, excerpts from the following three complaints from the CFPB's database: 

• "I took a $500.00 personal loan with a company called Insta Loan .... When i looked at my balance it 
never decreased it only increased each time i made a payment. [A man in the office] told me that 
these kinds of loans are not set up for you to get out of, and that i 'll be making endless payments 
for years." 

• "She took out a $3000.00 installment loan.... Paid [$4800.00] to the lender. Flowever, only $700.00 
of that has actually gone toward her principle and she still has an outstanding debt of $2100.00. At 
times there was not enough money in her bank account to cover those payments and she accrued 
about $200.00 in overdraft fees." 

• "Niece took out loan with Castle Payday [for $800.00]... [Payments] were made to Castle Payday, for 
a total of $1100.00 .... They told me that all the payments I made were for interest, and that I still 
owed $1300.00." 
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While the biggest disparities happen on large loans, even smaller loans can have nearly interest-only 
payments for long periods of time if the term is long enough. For example, after making $1,289.86 in 
payments on a $300 Speedy Cash loan with 39 biweekly payments, the loan has only been reduced by 
$40.51. 


Progress in 12 Months on Speedy Cash $300, 18-Month Loan 
430%, 39 Biweekly Payments of $49.61 (Missouri) 
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Loans with terms longer than six months are more likely to default. An industry study found that the 
median storefront installment payday loan has a term of 167 days (5.5 months) and the median online 
loan has a term of 203 days (6.7 months).Loans with a term above the median had significantly 
higher charge-off rates (36.90%) than those with terms below the median (30.74%).^“ The study 
concluded longer loans may perform more poorly due to debt fatigue or a higher likelihood of 
unexpected income or expense changes that make repayment more difficult.^“ Even if the borrower 
does not default, the longer that a vulnerable borrower has to cover a loan payment on top of other 
expenses, the greater the chance that it will not be sustainable. 

The longer the term of the loan, the greater the likelihood that the consumer will, at some point, 
become delinquent and suffer from aggressive debt collection practices. For example, litigation 
against CashCall in California showed that borrowers struggled with their loans but almost always made 
some payments. While defaults were 35% to 40%, two-thirds of borrowers were late by 30 days or 



Beales/Goel, supra, at 15. 

Beales/Goel, supra, at 25. 

Id. at 25-26. The paper characterized debt fatigue as "at some point, borrowers are no longer willing to 
continue making payments." Id. at 25. But debt fatigue is more properly understood as the cumulative impact of 
unaffordable payments - an unwillingness or inability to continue letting the loan payment interfere with other 
obligations and basic expenses. Consumers may be especially unwilling to continue struggling with an 
unaffordable payment if they cannot see progress in repaying the loan and the end is not in sight. 
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more at some point.Another case revealed that CashCall made 84,371 debt collection calls to its 
292 West Virginia borrowers—an average of more than 288 calls per person. 

Longer terms increase the chance of other collateral consequences of unaffordable payments. The 

Bureau's payments data clearly show the impact of unaffordable payments—even those far smaller 
than typical balloon payments—on longer-term loans. See section 9.2.1.1 for further discussion. In 
addition, narratives of complaints filed with the Bureau provide evidence of the collateral harms that 
high-cost longer-term loans cause, including trouble meeting other expenses and overdraft fees.^°® 

Long terms increase misaligned incentives because there is a higher possibility that the lender will 
recover the loan amount, and maybe a profit, even if the consumer eventually defaults. As the CFPB 
has recognized, with high-cost loans, lenders may be able to profit even if the consumer eventually 
defaults.NCLC illustrated in its report on high-cost installment loans, when a loan has an especially 
long term, it is more likely a consumer who defaults well short of full term can still be a profitable 
customer. For example, as shown in the following chart, litigation against CashCall exposed that the 
lender started making a profit at month 19 on its 42-month loan, and could turn a profit after only 14 
months once it increased the interest rate and lengthened the term to 47 months. 


“'’Expert Report of Margot Saunders at 14, Attachment 2 to Declaration of Arthur D. Levy in Support of Response 
to Motion for Summary Judgment on Unconscionability Claim filed by Eduardo De La Torre, Lori Saysourivong, De 
La Torre v. CashCall, Inc., Case # 3:08-cv-03174-MEJ (N.D. Cal. filed Oct. 21, 2013). 

West Virginia ex rel. McGraw v. CashCall, Inc. et al.. Final Order on Phase I of Trial: The State's Debt Collection 
Claims, Sept. 10, 2012, at 24 (number of calls), 49 (number of consumers), available at 
http://www.nclc.org/images/pdf/unreported/cashcall phase I debt collection decision.pdf . 

“®CRL, Migration, supra, at 5, n.45-48 (citing CFPB Complaint Database complaint numbers and excerpts from 
several borrowers harmed by longer-term loans). 

507 "When a loan has a high total cost of credit, the total revenue to the lender, relative to the loan principal, 
enables the lender to profit from a loan, even if the consumer ultimately defaults on the loan. For example, for a 
$1,000,12-month loan with a 300 percent interest rate and typical amortization, a lender would typically have 
received $1,608 after only six months. Moreover, even if defaulted loans are not themselves profitable, lenders 
can weather such losses when the performing loans are generating 
such high returns." 81 Fed. Reg. at 47989. 
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CashCall's Misaligned Incentives: 
Principal Repaid at Profit Point 
$2,600 Loan at 96% (42 Months) v. 135% (47 Months) 
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The precise profit point for other lenders is less clear. But even generously assuming that the lenders 
need to recover 150% of the loan in order to cover their expenses, several loans on the market today 
that have terms of one year or longer may turn a profit with fewer than half of the payments: 

• On Elevate's Rise $2,250 loan at 274% in Alabama, lender success could require only 14 of 
26 biweekly payments. 

• Cash Central (a subsidiary of Community Choice Financial) could begin turning profits after 
10 months of payments on a 2-year loan of $2,000 at 185% in Missouri. 

• Advance America recovers 150% of the amount loaned after only 16 of 26 biweekly 
payments on its $2,550, 196% loan in California. 

Small loans with disproportionately long terms put consumers in an extended debt trap with 
potential harm that likely outweighs the possible benefit. A larger, longer-term, affordable loan that 
creates wealth can be a beneficial experience. It can help a consumer to buy a home, obtain 
transportation to a job or go to college. But a small loan has a smaller benefit. Small loans are more 
likely to cover ordinary expenses of the type that are likely to recur and do not build wealth. Thus, 
when a small loan with a high rate is stretched out over an inordinately long term, the dangers of the 
long term can easily outweigh any benefit from the loan. 

Small but long loans have an especially high potential for profitable defaults and weak underwriting. 

As discussed later in these comments, the proposed rule has the potential to steer lenders into 
stretching out the loan terms on small loans—either on the original loan, or on a refinancing in order to 
avoid a presumption of inability to repay. But small high-cost loans with long terms provide extreme 
disincentive to determine ability to repay and high risk of prolonged collateral harm. These problems 
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NCLC, Misaligned Incentives at 18. 
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are illustrated in the Speedy Cash $300, 18-month loan portrayed in the following chart, taken from 
NCLC's report on Misaligned Incentives. 


Gap Between Lender and Borrower Success 
on Speedy Cash $300 Loan 
439%, 39 Biweekly Payments (Missouri) 
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Payments » Payments » Full term of loan 

loan amount 150% of loan (39 payments) 

(6 payments) (9 payments) 


A rule that focuses on front-end underwriting with only vague references to the impact of long terms 
may not adequately protect consumers from the dangers of longer loans. Weaknesses in facially 
plausible ability-to-repay determinations may not become actionable until the CFPB can examine and 
study portfolios of longer-term loans that have run their course. Instead, the rule must account for the 
special risks of longer terms and long strings of refinancings. We have made several suggestions 
throughout these comments to address the dangers of longer terms, particularly with respect to the 
ability-to-repay determination generally at section 6 and for longer-term loans in particular in the 
remainder of this section, as well as with respect to refinancings of longer-term loans at section 11. 

10.4. Income and Expense Volatility Is Expected and Must Be Adequately Accounted For: § 
1041.9(b). 

Income and expense volatility is a way of life for many Americans and is a particularly acute challenge 
for lower-income and credit-impaired individuals. We appreciate the Bureau's general recognition that 
this reality should impact the ability-to-repay determination for longer-term loans. Among other 
provisions, we support the proposed additional requirement that a reasonable ability-to-repay 
determination for longer-term loans include "appropriately account[ing] for the possibility of volatility 
in a consumer's income and basic living expenses during the term of the loan."®“ 


NCLC, Misaligned Incentives at 22. 
5“ Proposed § 1041.9(b)(2)(i)(F). 
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We urge that this proposal be strengthened by ensuring a more meaningful residual income cushion. 
In addition, lenders should be explicitly required to take a longer look back at the borrower's residual 
income patterns when making longer-term loans. In addition, as discussed in section 11 below, 
additional protections on refinancing are necessary in order to strengthen incentives to appropriately 
account for volatility. 

10.4.1. Income/expense volatility is common, and expense spikes are typically outside of 
the borrower's immediate control. 


Income and expense volatility is common. Income is especially volatile for lower-income households, 
and the impact of any income/expense volatility is most acute for lower-income households. 

In addition, as we note in the context of projecting basic living expenses in section 6.2.3, data strongly 
suggest that expense spikes are typically outside of the consumer's immediate control. The U.S. 
Financial Diaries research reveals a lack of correlation between income and expense spikes.It found 
that that 61% of expense spikes occur when there is no income spike, and 33% occur when income is 
below average.^^^ These suggest that residual income as a whole is also highly volatile. They also 
suggest that borrowers cannot easily reduce expenses at will. 


The chart below from U.S. Financial Diaries shows demonstrates the mismatch: 



2.10 Income and Expense Spikes Often 
Don't Match _ 

•Income •Expenses 


Income spike before expense spike 


Expense spike before income spike 




Two examples of a mismatch between spendiirg and income spikes In the first the household used a tax refund/credit to fund 
home repairs and expansion In the second, a nearly 100% increase in rent Is cushioned by a tax refund/credit shortly 
thereafter , 


I e, I •FtMTM u 


See section 10.4.1. 

http://www.usfinancialdiaries.org/blofi/2015/2/13/spikes-dips-and-the-perils-of-predicting-income-and- 

expenses. 

Overall correlation between monthly income and expense is .43, ranging from .53 for poor households to .36 
for better off households (spending more decoupled from income for better off households). Id. 
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10.4.2. Determining ability-to-repay and the income/expense cushion "during the term of 
the loan" should include actual and anticipated refinancing: § 1041.9(b)(l)(i) and 
Comment 9(b)(2)(i)-2. 

Proposed § 1041.9(b)(l)(i) requires consideration of ability-to-repay the loan "according to its terms"— 
that is, without refinancing or reborrowing. Proposed Comment 9(b)(2)(i)-2 requires lenders to 
account for volatility "during the term of the loan." The longer the time period, the more significant 
the expected volatility. Employment changes that are not anticipated are more likely over the longer 
term. Similarly, while large unplanned expense are not anticipated every month, they should be over 
longer periods. 

Lenders should be required to consider not only the actual term of the loan but also the full time that 
the consumer is expected to be in debt, from origination to final payoff. If lenders can keep consumers 
in serial refinanced loans without accounting for the volatility expected over the entire time period that 
the consumer is making payments, the requirement to account for volatility will be inadequate. For 
example, if the lender makes 6-month loans and refinances the consumer repeatedly so that she is in 
debt for two years, the lender will never have considered the volatility that is likely over a two-year 
period. 

In assessing the likely volatility over the relevant time period, the lender should initially assume the 
median number and point of refinances. For example, if the median 6-month loan is refinanced twice 
after three months, then the lender should assume that the term is 12 months. 

If a particular consumer has refinanced more than the median, then the lender should be required to 
account for the cushion required for the remainder of the loan term. (As discussed in section 11.7, 
however, a simpler and more protective approach would be to prohibit (or impose a strong 
presumption before) a second refinancing.) 

We recognize that some consumers may repay their loans sooner than the original term, including 
possibly some consumers who have refinanced.But lenders should never be allowed to consider a 
period shorter than the original term. The lender has a duty to consider ability-to-repay the loan on its 
actual terms. Even if some consumers pay off their loans early, every consumer should be determined 
able to sustain the loan for its full term. A portfolio-level pattern of early payoffs also should not 
excuse lenders from the need to add additional cushion or to consider the potentially longer term for 
consumers who refinance. Flere again, the refinancing may be due to an inadequate cushion, and it 
subjects the consumer to a longer period in debt. Loans may also be paid off early for reasons that 
negate, rather than affirm, ability-to-repay—i.e., the consumer may have gotten help from a family 
member, charity, or credit union to escape unaffordable debt. 


One industry study found that although the average payday installment borrower takes out 1.36 loans, the 
average total sequence is only 67% of the original term. Beales/Goel at 43. Flowever, the study does not appear 
to have separated out the impact of defaults. The study only finds that "at least 75% of borrowers have resolved 
their debt by payment or default on or before the maturity date of the original loan." Id. (emphasis added). 
Clearly, defaulted loans end before their term. Those defaults bring down the average. The averages cited also 
appear to include loans that were not refinanced, including first payment defaults. We also note that a lender 
that is able to make a profit on portfolios with an average term well below full term have especially skewed 
incentives to underwrite appropriately. See NCLC, Misaligned Incentives. 
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10.4.3. The proposed "cushion" is critical, but the rule's approach to it considerably 
undermines the requirement: Comment 9(b)(2)(i)-2. 

Proposed Comment 9(b)(2)(i)-2 elaborates on the required consideration of volatility, stating that a 
lender complies with this requirement by "reasonably determining an amount (i.e., a cushion) by which 
the consumer's residual income must exceed the sum of the loan payments under the loan and of the 
amount needed for basic living expenses." 

The Comment then notes that the cushion is reasonably determined if, essentially, it: 

• assumes a level of volatility "experienced by similarly situated consumers during a similar 
period of time"; or 

• is zero, based on a reasonable determination that a particular consumer is unlikely to 
experience such volatility "notwithstanding the experience of otherwise similarly situated 
consumers during a similar period of time, such as if a consumer has stable employment and 
receives a salary and sick leave." 

The first standard is vague and problematic; the second risks sanctioning routine exclusion of any 
cushion at all. The Bureau does not provide specific lender/borrower scenarios in the Commentary. 

While we strongly support a required cushion for longer-term loans, we have serious concerns about 
the parameters the proposal provides for what constitutes a "reasonably determined" one. 

First, we note, as discussed at section 6.2.3 above, that the starting point for this calculation is already 
a cushion of zero, resulting from the general ability-to-repay determination that provides an overly 
narrow category of those deemed "basic living expenses." That makes the inclusion of a legitimate 
cushion for longer-term loans all the more important. 

Second, the second standard in the Comment could give the misleading impression that it would ever 
be appropriate for a lender to assume no income/expense volatility. The scenario provided could be 
read to suggest that so long as a borrower has stable employment and sick leave, no cushion is 
required. But is not clear as to how long a period constitutes "stable" and does not address expense 
volatility at all. 

Third, and related, we fear that the Bureau's Commentary conveys an overly narrow view of when and 
why a borrower may experience income or expense volatility. The only example it provides in the 
Comment addresses income, and even that example is far too limited. Even stable income does not 
eliminate the need to deal with medical expenses and many other types of sporadic expenses that 
everyone experiences, like winter utility bills, auto repairs, back-to-school expenses, holiday gifts or a 
winter coat. In the discussion of the rule, the Bureau addresses volatile expenses in one scenario, and 
only in the context of a borrower's having health insurance indicating that the borrower's health 
expenses may not be expected to rise. Such an assumption would be unfounded; even those with 
health insurance rarely have 100% of their medical costs covered and still may experience spikes in 
medical costs. Indeed, many consumers have annual deductibles which result in significant volatility 
from the end of one year to the beginning or another, or maximum annual coverage limits that have a 
similar impact at a later point in the year. 

Additional discussion indicates that the Bureau in fact expects that most borrowers have volatility that 
would require a cushion. It notes that "occasional reductions in hours ... or occasional spikes in 


176 



expenses (such as an occasional spike in a utility bill) are very much to be expected over the course of a 
longer-term loan."^^^ And it references "ordinary volatility" as something that we should expect. But 
its actual proposed regulation leaves little assurance that volatility will be sufficiently accounted for. 

Fourth, lenders cannot take too narrow a view of "similarly situated." The requirement to account for 
volatility must require an adequate cushion for the unexpected or unplanned expenses that hit 
everyone. It cannot be seen as a narrow requirement to identify particular sources of vulnerability for a 
specific consumer and account only for those. A major cited justification for the high-cost lending 
market is the routine volatility in people's lives and the difficulty that LMI families have in coping with 
that volatility. All borrowers of covered loans face volatility, and lenders should not be permitted to 
disregard it simply because there may be no study that focuses on a borrower with the precise 
characteristics of the borrower at hand. 

Fifth, lenders should be required to consider the time of year when they account for volatility. For 
example, a bigger cushion for utility payments must be built in during winter months, and, in warmer 
climates, during summer months. Most consumers can be expected to incur extra expenses in 
December. Indeed, lenders have noted increased loan volume in December, so the expense spike 
should be anticipated.^^® 

Finally, as discussed in section 11 below, high refinancing rates may signal that a lender is not providing 
an adequate cushion for volatility. Consumers who borrow before the term of a loan ends—especially 
if before the first loan has been substantially repaid—may have been left without enough resources to 
manage volatility. 

In light of our concerns, we have several recommendations. First, for all longer-term loans, in addition 
to considering volatility experienced by similarly situated consumers, the lender should be required to 
consider other clear indicators of volatility for the particular borrower, including a credit report 
showing delinquencies within the past year. (We address consideration of the credit report in detail at 
section 6.3.5 above; we emphasize here that it should be a factor in determining the cushion.) 

Second, the Comments should be modified to make clear that the cushion should never be zero and 
that seasonal fluctuations should be considered. 

Third, for loans longer than six months, the standards for determining a sufficient cushion should be 
higher. Six months is the approximate median for both storefront and online installment loans in the 
large study noted in section 10.3 above, which found that default rates on loans longer than the 
median were higher than those with terms shorter than median. As the Bureau notes, the NCUA has 
also expressed concern that loans longer than six months may have unintended negative 
consequences. 


81 Fed. Reg. at 48013; Diana Farrell & Fiona Greig, Weathering Volatility: Big Data on the Financial Ups and 
Downs of U.S. Individuals (2015), 

https://www.jpmorganchase.com/content/dam/jpmorganchase/en/legacy/corporate/institute/document/54918 
-jpmc-institute-report-2015-aw5.pdf; Anthony Flannagan & Jonathan Morduch, Income Gains and Month-to- 
Month Income Volatility: Flousehold Evidence from the US Financial Diaries (2015), 
http://www.usfinancialdiaries.org/paper-l. 

See, e.g., Enova Internat'l, Inc., Annual Report (Form 10-K), at 65 (Mar. 7, 2016). 
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For loans longer than six months, the Bureau should require a cushion determined based on review of a 
consumer's degree of financial stability looking back the length of the loan term. For open-end lines of 
credit, the period should be how long it takes the full credit line to be repaid making the minimum 
payments. 

This might involve review of actual transaction activity, which shows both income and expenses. It 
could also consist of proof of income (via paystubs with year-to-date information, tax returns, or 
employer statements of income) and review of a credit report for delinquencies dating back the length 
of the loan term. This recommendation is consistent with proposed Comment 9(b)(2)(i), which notes 
that accounting for volatility requires considering the length of the loan term because the longer the 
loan term, the greater the possibility that residual income could decrease or basic living expenses could 
increase during the term. But it is more concrete and, for particularly long loans, necessary to help 
ensure meaningful ability-to-repay determinations. 

In the alternative, for loans longer than six months, the Bureau could require that lenders discount the 
borrower's income by 25%. As Pew has noted, 25% is a common measure of income volatility, and 
studies have shown that more than half of households experience at least this level of volatility over 
the course of a year.^^^ The U.S. Financial Diaries found that low-income households in their study 
experienced a 25% decline in income an average of 2.5 times per year.®^® 

10.4.4. As proposed, there should be no assumption of accumulation of savings: Comment 
9(b)-2.ii.B. 

For longer-term loans, proposed Comments 9(b)-2.ii.A and B provide two indications that the ability-to- 
repay determination is unreasonable. One, as for short-term loans, is an assumption that the 
consumer will obtain additional consumer credit. See section 6.3.6 above for our support of that 
comment, which also applies here. 

The second, unique to the longer-term determination, is an assumption that a consumer will 
accumulate savings during the longer-term loan that will enable the consumer to make payments. We 
support this example of an unreasonable determination. Little if any evidence would support a 
likelihood that high-cost loan borrowers will accumulate savings during the course of a longer-term 
high-cost loan. 

10.4.5. Verification evidence should be required looking back the length of the loan term, 
for loans longer than six months: §1041.9(c)(3)(ii)(A). 

As noted above in the context of the cushion, the Bureau's Commentary provides that income or 
expense volatility is greater the longer the loan term. At the same time, the Bureau notes in its 
discussion of verification evidence required for making a reasonable determination that while it 
"believes that, generally, the term of a loan will affect the period of time for which a lender will need 
verification evidence in order to [make a reasonable determination of ability to repay,]... it does not 


Memo provided by The Pew Small-Dollar Loans Project, on file with authors. 

Anthony Flannagan and Jonathan Morduch, "Income Gains and Month-to-Month Income Volatility: Flousehold 
Evidence from the U.S. Financial Diaries" (2015), 10, 25, http://www.usfinancialdiaries.org/paper-l. 
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believe it is necessary or appropriate to require verification evidence covering a lookback period of a 
prescribed length."^^® 

The Bureau further notes that the sufficiency of the history may depend on the loan term of the 
covered longer-term loan and the consistency of the income shown in the verification evidence the 
lender initially obtains. As an example, in discussion, the Bureau states that the lender's practice for 
making a six-month loan may be to obtain three recent receipts of net income, but if these show 
significant variation, then projecting net income based on the highest receipt would not be reasonable. 

While we agree with that assessment, we are concerned this example sanctions obtaining six weeks of 
income as sufficient for projecting net income for a six-month, or potentially significantly longer, loan 
for a population of consumers who have significant income volatility. 

Instead of this approach, we urge a more specific one, consistent with our recommendations related to 
a cushion requirement above. The Bureau should require verification evidence supporting a period as 
long as the loan term. For open-end lines of credit, the period should be how long it would take the full 
credit line to be repaid making only minimum payments. As noted above, lenders can use account 
transaction data, paychecks with year-to-date information, tax returns, or employer statements 
verifying income to corroborate past income. 

10.5. Longer-Term Balloon Loans Should Be Underwritten for 60 Days Beyond the Loan Term: § 
1041.9(b) and (c). 

For longer-term loans with a balloon payment, the proposal requires that a reasonable determination 
conclude sufficient residual income for 30 days following the highest payment.^^° Again, for reasons 
noted in section 8.3 above, we urge this period be 60 days rather than 30 and that it run from the last 
payment rather than the highest payment, particularly given how large these balloon payments often 
are. 


10.6. Longer-Term Open-End Loans Warrant Special Considerations for the Ability-to-Repay 
Determination: 1041.9(b)(1). 

In section 6.3.2 above, we describe how short-term open-end lines of credit are typically evasion 
products and should be treated as such. Longer-term high-cost open-end loans, too, have a history of 
being used to evade consumer protections, and they pose particular risk of harm to consumers. The 
provisions applied to these products must be strengthened to ensure they adequately protect 
borrowers from harm. 

10.6.1. High-cost lenders have a history of using longer-term open-end credit to evade 
consumer protections. 

High-cost lenders have a long history of using open-end credit to evade consumer protections. Styling 
a loan as open-end credit has several advantages for predatory lenders. 


519 81 Fed. Reg. at 48016. 
Proposed § 1041.9(b)(2)(ii). 
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Open-end credit can exploit gaps in state usury caps or other state laws. Many states have no rate 
cap, or a looser one, for open-end lending. 

Lenders evade other state laws with open-end products as well. For example, as noted earlier, Virginia 
places restrictions on closed-end payday loans but not on open-end ones. Consequently, payday 
lenders have moved to open-end loans. 

All Credit Lenders offers an open-end line of credit that uses the consumer's debit card as an access 
device. The lender advertises a 24% APR, but also charges an "account protection fee."^^^ The Illinois 
Attorney General has sued, alleging that most, if not all, borrowers were enrolled in the account 
protection fee and that the additional fee—at least $11 for every $50 outstanding balance—was used 
to shroud the true cost of borrowing. 

Advance America previously offered the Choice Line of Credit, an open-end line of credit of up to $500 
at 6 percent interest along with a monthly participation fee of $149.95. The State of Pennsylvania 
claimed that the fee structure was designed to evade the state's usury law. In February 2015, Advance 
America agreed to a settlement of $8 million in restitutions and was required to forgive approximately 
$12 million in unpaid balances.But other states, like Virginia, have not yet had success stopping 
open-end evasions. 

Misleading APR disclosures for open-end credit make it seem less costly than it really is. Regulation Z 
has significant gaps in the APR disclosure required for open-end credit. In general, only periodic 
interest must be included in the open-end advertising APR, not any fees.^^® Thus, the APR disclosed 
could be dramatically understated. A credit line that does not charge periodic interest does not need 
to disclose any APR at all or may even be legally allowed to disclose an APR of 0%. 

Advance 'Til Payday, for example, discloses a 0.0% APR on its open-end credit line that requires an $80 
monthly participation fee on a $100 credit line.®^^ The true APR is 960%, which Advance 'Til Payday 
would be required to disclose if instead it made a one-month closed-end loan of $100 with an $80 
finance charge. 

Although the CFPB is aware of this gap in Regulation Z and is using a more effective measure of the 
total cost of credit, that does not change the ability of lenders to slap a price (in the form of an APR) 


NCLC, Misaligned Incentives at 43-51. 

See "Lenders Find Loopholes Around Virginia Law Limiting Payday Loans," FoxNews.com (Dec. 31, 2008), 
http://www.foxnews.com/politics/2008/12/31/lenders-loopholes-virginia-law-limiting-pavdav-loans/ . 

See https://www.allcreditlenders.net/# . 

Complaint for Injunctive and Other Relief, Illinois vs. CMK Investments, Inc. DBA All Credit Lenders, Inc., (Cir. 
Ct. of Cook Co., IL, filed Mar. 18, 2014), http://www.cfpbmonitor.com/files/2014/03/ALL CREDIT LENDERS 03- 
18-2014 16-26-531.pdf . 

Boyle, Jim. "Advance America Agrees to $8M Settlement with Pennsylvania." Legal Newsline Legal Journal. 
February 12, 2015. http://legalnewsline.com/news/254880-advance-america-agrees-to-8m-settlement-with- 
pennsylvania . 

Treatment of these fees under Regulation Z is unclear. The fees would be included in the advertising APR only 
if they are considered both a finance charge and a periodic rate. Lenders may argue that a fee is a participation 
fee, which is not a finance charge. Or they may charge the fee as a flat fee and not as a periodic rate. Although it 
is possible that even a flat fee could be viewed as a periodic rate if it is tied to a time period. 

Periodic statement on file with the authors. 
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that appears reasonable on a far higher-cost loan. And to the extent that a state usury cap is based on 
the APR, the weakness of Regulation Z undermines the usury cap. 

Indecipherable pricing for open-end credit confuses consumers, legislators, and potentially 
employers. On its Elastic line of credit, Elevate discloses "easy to understand pricing" of a 5% cash 
advance fee plus a minimum charge of $1 to $80 on the outstanding balance (after each payment, due 
every payday).But there is nothing easy about it. In order to figure out the cost of a $300 loan, even 
an APR expert has to examine the terms and conditions, figure out the payments and charges using an 
Excel spreadsheet, and plug them into a software program to come up with an estimate that the true 
APR appears to be over 160% and the loan takes 14 weeks to repay. 

As discussed in section 2.5.4 above, payday lenders are active in state legislatures seeking authorization 
for high-cost open-end lines of credit. The industry may be counting on legislators' difficulty in 
understanding (or plausible deniability of) the true rate. In Arizona, for example, the industry pushed a 
"Flex Loan" bill that purported to carry a 36% interest rate but that also had "customary" fees up to 
one-half of one percent per day.^^^ With fees included, the true APR would have been 218%. Yet due 
to loopholes in Regulation Z, it is possible that only a 36% APR would be disclosed, misleading 
consumers. Other open-end proposals exploiting the APR loophole have pushed in Alabama, 

Oklahoma, Kentucky, and South Dakota, as well as in Tennessee where the Flex Loan product became 
law.^^° 

We have also seen employer-based loan products with obscure open-end pricing that may make it 
difficult for employers to realize that they are enabling predatory lending. 

Lenders can use open-end credit to avoid rollover rules for short-term loans with longer-term lines of 
credit. The only minimum payment required on the Advance 'Til Payday $100 line of credit was the $80 
monthly participation fee. That is effectively a traditional 30-day payday loan with a monthly rollover 
fee, with no end in sight to the rollovers unless the consumer makes a balloon payment. 

Lenders can use open-end credit to avoid underwriting requirements. Open-end credit plans, by 
definition, contemplate repeat lending and are harder to mesh with either state or federal rollover 
limits. Unlike a series of single payment payday loans, a payday line of credit needs only a single 
authorization from the consumer. This poses particular risk in light of the potentially indefinite length 
of a line of credit, coupled with high income and expense volatility over time. While the CFPB has 
proposed some rules to address this problem, they must be strengthened. 

Open-end credit can exploit the proposed exemption for "credit cards" in this rule and gaps in the 
proposed rules addressing hybrid prepaid-credit cards. Many payday lenders sell prepaid cards and 
are eager to link their loans to the cards.Indeed, the overdraft fees triggered by payday loans often 
cause consumers to lose their bank accounts and prevent them from getting new ones, driving the 
consumers to prepaid cards. 


FIttps://www.elastic. com/ . 

See Arizona General Assembly FIB2611 "Consumer Flex Loans," 
http://www.azleg.gov/legtext/52leg/lr/bills/FIB2611P.pdf. 

Details on file with CRL. 

See NCLC Payday Lender Prepaid Cards. 
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The CFPB has issued rules to protect consumers who have prepaid cards linked to lines of credit. The 
Credit CARD Act rules and some additional new protections will apply to hybrid prepaid-credit cards 
that can overdraft while making purchases, obtaining cash, or doing person-to-person transfers. While 
those new protections are welcome, that may also mean that the credit line is also exempt from the 
payday loan rule through the credit card exemption. The CARD Act ability-to-repay requirements are 
far weaker than the proposed protections and are not adequate for high-cost credit lines. 

On the other hand, the new hybrid prepaid-credit rules and the CARD Act will not apply if a credit line is 
linked to a prepaid card but is not accessed through overdraft. For example, a deposit advance product 
linked to a prepaid card that allows consumers to transfer funds from the credit line to the prepaid 
card, with the credit repaid automatically from the prepaid card, will not be covered by the CARD Act 
or other proposed protections for hybrid cards (such as a 30-day waiting period before a credit line is 
added, fee limits in the first year, or payments no more frequently than monthly).That is, payday 
lenders will apparently be able to sell prepaid cards simultaneously with the credit lines that 
undermine the safety of the cards, pushing predatory, high-cost credit on the most vulnerable 
consumers. 

10.6.2. Lenders are shifting to high-cost open-end loans, which pose substantial risk of 
significant harm for consumers. 

In light of the advantages that open-end credit poses to predatory lenders, it is no surprise to see them 
moving in that direction. Prior to its shift to pawn loans, from 2011 to 2014, Cash America's open-end 
credit line balances grew from $21.6 million to $66.2 million, amounting to 22% of the company's loan 
balances.Enova and Elevate are also growing their open-end offerings. 

In addition, as discussed at section 2.5.4, lenders are pushing legislative proposals to permit high-cost 
open-end lending in additional states. 

Unaffordable high-cost open-end loans cause substantial harm. Several examples of borrower 
experiences with these loans are identified as such in Appendix A. 

10.6.3. The ability-to-repay determination requirements for open-end credit must be 
stronger. 

Like the requirements for short-term open-end loans, proposed § 1041.9(b)(1) requires a reasonable 
determination of ability-to-repay for longer-term open-end loans (i) before making a new loan or 
increasing the credit line or (ii) before advancing more credit if more than 180 days have passed since 
the last determination. In addition, the proposal for longer-term lines requires that, if the terms do not 
provide for termination of access to the line by a certain date and for repayment of all amounts due by 


Flowever, If there are recurring payments, the credit lines would still be covered by the ban on mandatory 
repayment by electronic fund transfer, 12 C.F.R. § 1005.10(e)(1), including transfers accomplished through offset, 
12 C.F.R. § 1005.3(c)(5); NCLC, Consumer Banking and Payments Law § 5.1.3.7 (5**^ ed. 2013), updated at 
nclc.org/library. 

Flecht, John. "Alternative Financial Services: Innovating to Meet Customer Needs in an Evolving Regulatory 
Framework" at 31 (presented at the CFSA Solutions, Little Rock, AR, Feb. 27, 2014), 

http://cfsaa.eom/Portals/0/cfsa2014 conference/Presentations/CFSA2014 TFIURSDAY GeneralSession JohnHec 

ht Stephens.pdf . 
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a subsequent certain date, then the determination must assume that any remaining balance be repaid 
180 days following the consummation date.^^^ 

We support requiring a new determination both before opening the credit line and before increasing it. 
The original underwriting for a smaller credit line is inadequate to support the larger amount of debt, 
possibly larger minimum payments, and longer time to repay for a larger credit line. We also support 
requiring a new determination if the prior determination was more than 180 days ago. 

In addition to these requirements, we urge more explicit requirements related to determining a 
volatility cushion and reviewing verification evidence for longer-term open-end loans, as discussed at 
section 10.4.5 above. And as discussed further at 11 below, we urge that an increase in the credit line 
also trigger a presumption of inability to repay if there are any indicia that the borrower is struggling to 
repay the existing credit line, such as a single bounced payment or sustained high credit utilization. 

We support the proposal to require lenders to assume, when considering ability to repay, that an 
indefinite line of credit will be repaid in full within 180 days. This requirement is necessary to prevent 
high-cost credit lines that create a perpetual debt trap with little progress in repaying the credit. The 
provision will encourage lenders to have appropriate minimum payments so that an initial advance on 
the loan can be repaid in six months. 

This rule also prevents evasions of the short-term rollover rules. For example, as discussed above, one 
lender in Virginia has a credit line that requires payment of only the monthly participation fee. That fee 
is effectively a rollover payment. The consumer is stuck in the same cycle of paying and facing a large 
balloon to get out of debt. A lender making this type of loan would effectively have to meet the same 
ability-to-pay standard that a longer-term balloon payment lender must meet, because the lender 
would have to assume that the entire loan is due at a fixed point in time. 

11. PROTECTIONS AGAINST REFINANCES OF LONGER-TERM LOANS MUST BE 
STRENGTHENED: § 1041.10. 

11.1. Overview. 

Proposed section 1041.10 sets out a presumption that the consumer does not have the ability to repay 
a covered longer-term loan made under section 1041.9 if it either is made during or shortly after a loan 
with a balloon payment or if another loan is outstanding under circumstances that indicate the 
consumer is having trouble repaying the loan. The section also sets out the standards for rebutting 
that presumption (except that the presumption may not be rebutted for loans made during or closely 
following a short-term exemption loan, i.e. one made under section 1041.7). 

The standards in this section are critical to the success of the rule and to compliance with a meaningful 
ability-to-repay standard. Even if a loan is required to be underwritten based on the highest payment, 
weaknesses and uncertainties in the ability-to-repay standard may result in unaffordable balloon 
payments that would trigger reborrowing. Similarly, even if the loan lacks a balloon payment, the 
underwriting requirements of section 1041.9, on their own, may not dependably produce loans that 
consumers can afford to repay while meeting other expenses without reborrowing. Refinancing of 
longer-term loans can mask inability to repay and cause consumer harm just as it can for short-term 


Proposed § 1041.9(a)(5)(iii). 
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loans. Consequently, we support the additional protections set forth in this section but have the 
following recommendations, which we address in detail in the subsequent subsections. 

In general, the presumptions of inability to repay for new loans made following an underwritten 
balloon-payment loan are appropriate. However: 

• A 60-day presumption period, rather than 30, is especially critical when a lender is moving a 
consumer from a balloon-payment loan to a longer-term loan, where there are fewer limits on 
bait-and-switch to long-term debt. 

• We strongly oppose the proposed exemption for a new loan with substantially smaller 
payments, unless it also has a lower total dollar amount of new payments. That will encourage 
weak underwriting of balloon loans and bait-and-switch tactics to move consumers from 
shorter balloon loans to longer high-cost installment loans. 

The presumptions proposed for refinancing loans without balloon-payments need more substantial 
strengthening. Our key recommendations are: 

Lenders should be prohibited from refinancing their own defaulted loans (those 120 or more days 
delinquent). 

Lenders may try to evade the refinancing rules by having borrowers repay their loans early—which 
then are no longer "outstanding"—and then immediately reborrow (i.e., the next day). To prevent this 
evasion, a loan should be deemed to be "outstanding," triggering the § 1041.10(c) rules, for 30 days 
after the consumer makes a lump sum payment to repay a loan early. 

A broader range of circumstances should trigger the presumption of inability to repay: 

• Loans with indicia of unaffordability in the previous 90 days, not 30. 

• A loan that is even one day late in the past 30 days, or more than seven days late in the past 90 
days. 

• A failed payment transfer (including failed payroll deductions). 

• Payments not initiated due to nonsufficient funds. 

• Revocation of payment authorizations unless the consumer has since made an on-time 
payment. 

• New delinquencies on a credit report since the prior loan. 

• An expression of inability to meet major financial obligations or basic living expenses, not just 
the loan payment. 

• Reborrowing before making substantial progress in repaying the loan (i.e., repaying 75% of 
principal), not merely receiving a small amount of cash-out. 

When indicia of unaffordability are present, there should be no exception to the presumption for: 

• Loans with smaller payments. 

• Loans with a lower APR, unless the total dollar amount of new payments is lower than those 
remaining. 

The term "improvement in financial capacity" should be defined to mean only an improvement in net 
income or major financial obligations as defined in the ability-to-repay rules. 
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Lenders should not be permitted to use ony type of non-covered loan as a bridge loan. Bridge loans 
should also completely restart, not just toll, the 30-day period. 

Only one refinancing should be permitted. 

Open-end credit needs more protection: 

• Increases in credit lines should be viewed as a refinancing. 

• New advances on an existing credit line should also be viewed as refinancings and be subject to 
the presumption (and a potential freeze on the credit line), if indicia are present showing that 
the credit line is proving unaffordable. 

The CFPB should review portfolio-wide refinancing rates and track data on the number of loans that 
meet the indicia of unaffordability but gain an exemption from it or overcome the presumption. 

11.2. General standard and review of borrowing history: § 1041.10(a). 

Proposed § 1041.10 sets out additional requirements that apply if a consumer seeks a new covered 
longer-term loan before repaying a previous one. Proposed § 1041.10(a)(1) describes the basic 
standard that, if a borrower is presumed to be unable to repay a loan pursuant to § 1041.10(b) or (c), 
then any determination that the consumer can repay the loan is unreasonable unless the presumption 
has been rebutted as set forth in § 1041.10(d). The section also repeats the rule of proposed § 
1041.10(e) that the presumption cannot be rebutted if the new loan closely follows a short-term 
exemption loan that was not underwritten. We will comment on each of these sections below. 

The CFPB has asked whether it would be appropriate to impose similar limits (i.e., a presumption of 
inability to repay) if there is an increase in the credit available under an existing loan. It is essential to 
cover increases in credit lines as well; if the consumer shows indications of struggling to repay the first 
loan without reborrowing, then a presumption of inability to repay is certainly warranted before giving 
the consumer additional credit. It does not matter whether that additional credit takes the form of a 
payoff/new loan refinancing with cash out or an increase in credit under a line of credit.^^^ Indeed, it is 
all the more important to ensure ability to repay when the consumer is taking on higher amounts of 
debt (which, as discussed below, we fear proposed § 1041.10(c)(iv) will encourage). 

The CFPB has also asked whether limitations should apply to new advances on existing lines of credit. 

In general, we believe that the same indicia of inability to pay should require the lender to freeze a 
credit line. At a minimum, a presumption of unaffordability should apply if there are indicia of 
unaffordability at the intervals when lenders are required to periodically reevaluate ability-to-repay 
open-end credit or before a credit line increase. In addition, we discuss below the circumstances under 
which the indicia of unaffordability should lead to a freezing of new advances under the existing credit 
line in between reassessments of ability-to-repay. 

Proposed § 1041.10(a)(2) requires the lender to review information about the consumer's borrowing 
history from the records of the lender and its affiliates and from a registered information system, if 
available. Proposed Comment 10(a)(2)-2 explains that checking the records of the lender and its 
affiliates alone is sufficient if no information systems have been registered. 


"Increasing" the credit available on a closed-end loan would seem to simply be a payoff/new loan transaction 
already covered under this section. 
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We recommend that, if no information system has yet been registered, the lender should be required 
to check any available state databases in the borrower's state. As notes in section 14.4.5 below, many 
states have databases that will contain some information on borrowing history, at least as far as 
previous short-term loans. There is no reason not to require the lender to check those databases if 
applicable until the registered information systems are up and running. 

11.3. Presumption of inability to repay following balloon loans: § 1041.10(b)(1). 

11.3.1. Extend the presumption period to 60 days; apply to lines of credit. 

Proposed § 1041.10(b)(1) sets forth the presumption that a consumer does not have the ability to 
repay a loan if it is made during or within 30 days of repaying a short-term underwritten loan (made 
under proposed § 1041.5) or a longer-term loan that has a balloon payment. (Short-term exemption 
loans are dealt with separately in proposed § 1041.10(e).) Comment 10(b)(l)-l simply explains the rule. 

We support the rule of proposed § 1041.10(b)(1), while urging that the 30 day period be 60 days. As 
discussed earlier in these comments, the proposed underwriting requirements give lenders significant 
discretion and potentially permit lenders to ignore substantial evidence that a consumer is struggling 
with existing expenses. We are not confident that the underwriting requirements will dependably 
produce loans with affordable payments. For all of the reasons short-term loans lead to a cycle of 
reborrowing, balloon payment loans are highly likely to strain consumers' budgets and make it difficult 
for them to meet other expenses. It does not matter whether the balloon payment is from a single 
payment loan or from a longer-term loan with a balloon at the end. If the underwriting was successful, 
the consumer should not have to reborrow shortly after the balloon payment. If the consumer does 
return to reborrow, then it is appropriate to impose a presumption that the reborrowing was triggered 
by the balloon payment. 

A 60-day gap is especially important when a longer-term loan follows a balloon loan because longer- 
term loans lack even the weak rollover and debt trap limits that the proposed rule requires for short¬ 
term loans. For short-term loans under § 1041.5, the rules impose a presumption of unaffordability 
after every loan and a prohibition after the third in a row. While that is not sufficient, and we urge a 
stronger 90-day limit on indebtedness each year, there is nothing comparable for longer-term loans. 
Lenders can move borrowers directly from balloon-payment loans into a long-term debt trap. 

Indeed, the new debt-trap longer-term loan can even be an interest-only loan or extremely slow 
amortization loan that is the equivalent of an extended sequence of short-term payday loan rollovers 
without any limit. For example, on a $300 loan. Big Picture Loans collects five $105 interest-only 
payments due every 14 days before adding any principal to the next 11 payments.That is the 
equivalent of five rollover fees on a 14-day loan. Similarly, the Speedy Cash loan discussed in section 
10.3 above, while fully amortizing, has effectively interest-only payments for a year due to the 
extremely high rate and long term. 

As discussed more fully in section 11.8 below, there is too little that protects borrowers if lenders use 
an unaffordable balloon-payment loan as a gateway loan, and 30 days is not long enough to recover. 


See https://www.bigpictureloans.com/loan-rates . 
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Thus, we urge the Bureau to impose a 60-day presumption period between a balloon-payment loan 
and a longer-term loan. 

We also urge that, if the covered longer-term balloon payment loan is a line of credit, then the credit 
line should be frozen with no new advances during the 60-day period unless the lender can overcome a 
presumption of inability to repay. A new advance is a new loan, and balloon payments on lines of 
credit should not be permitted to drive reborrowing. 

The CFPB has asked whether there are other circumstances that would also warrant a presumption of 
unaffordability when a borrower seeks a covered longer-term loan in close proximity to a covered 
short-term or longer-term loan. 

As discussed in section 3.6 above, "non-covered bridge loans," which appropriately toll or restart the 
waiting period, should be more broadly defined to include any non-covered longer-term loans from the 
same lender—not just pawn loans. A presumption of inability to repay is especially important if the 
non-covered loan is a balloon payment loan. 

In addition, as discussed in section 8.2 above, after a consumer has been in debt on short-term covered 
loans (underwritten or exemption loans) for 90 days in the previous year, no additional covered loans 
should be made that year by the same lender. A hard prohibition on additional loans after 90 days of 
short-term indebtedness should apply if the same lender attempts to switch the borrower to a longer- 
term loan. Otherwise, lenders will simply use bait and switch between loan types to keep the 
consumer in perpetual debt. 

11.3.2. Exception to presumption of inability to repay following balloon loan: § 
1041.10(b)(2). 

Proposed § 1041.10(b)(2) creates an exception to the presumption of inability to repay when a loan is 
made in close proximity to a loan with a balloon payment. The proposed exception is for loans that 
have payments that are "substantially smaller" than the largest payment on the prior loan. 

We oppose this exception, unless it is revised to require the new loan also to have lower total 
payments measured in dollars. The fact that a new loan has smaller payments does not change the fact 
that the first loan was unaffordable or that the unaffordable balloon payment caused the reborrowing. 
A high-cost lender that is making balloon payment loans and that has made a deficient ability-to-repay 
analysis should not be permitted to make a new loan without overcoming a presumption of inability to 
repay.^^^ Nor should a new high-cost lender be permitted to exploit a consumer stuck in an 
unaffordable loan. 

The only exception should be a new loan that has lower total dollar costs than the remaining payments 
on the old loan. We describe the importance of total dollar cost in section 11.5.2 below. 

Without a cost limitation, this exception will encourage bait-and-switch tactics and will undermine 
compliance with and enforcement of the ability-to-repay requirements. Lenders will be encouraged to 


As discussed below, we agree with the criteria that the CFPB has proposed for overcoming the presumption, 
criteria that focus on improved financial capacity. The mere fact that payments on the second loan are smaller 
would not permit the lender to overcome the presumption. 
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start borrowers off with shorter loans with balloon payments and then will be able to use the 
unaffordability of those loans to push the borrower into a longer-term debt trap. Consumers may be 
more willing to take out an initial loan if the length of the debt trap is not apparent. Indeed, some 
consumers have said that they take out payday loans because it does not add a "debt." 

We appreciate that this exception does not apply following short-term exemption loans without an 
ability-to-repay determination. Nonetheless, weaknesses in the underwriting requirements could still 
lead to unaffordable balloon payment loans that can be used for a bait-and-switch or cloud 
unaffordability. Indeed, there would be no need for proposed § 1041.10(b) at all if unaffordable 
balloon payments were not a distinct possibility under the rule despite the fact that they carry ability- 
to-repay requirements. 

Permitting a bait-and-switch between large balloon payments and longer-term loans with smaller 
payments will also cloud default rates on the balloon payment loans. This will make it more difficult to 
detect and enforce against unreasonable ability-to-repay determinations on the balloon payment 
loans. 

This exception could also further undermine the non-payday states by giving payday lenders an 
incentive to continue lobbying those states to permit short-term payday loans. Even if the short-term 
rules succeed in preventing extended rollovers of short-term loans, it will still be worth it for lenders to 
start consumers off with those loans, setting them up for the long-term debt trap. Lenders may be able 
to argue to legislators that the limits on short-term loans will protect consumers from the dangers of 
those loans, while, in reality, the lenders plan to flout those protections if the rule permits this easy 
shift to longer-term loans. 

Even if the second loan has payments that are so much smaller that they plausibly meet the ability-to- 
repay analysis, it is still appropriate to prohibit the lender that made the first loan from making a 
second loan. Prohibiting the second loan helps to prevent unfair, deceptive and abusive practices by 
eliminating an incentive to make unaffordable loans. 

Better options than a second high-cost loan are available to help a consumer get out of a loan with an 
unaffordable balloon payment. The lender could work out a repayment plan for the balloon payment. 
The lender or another lender could make a lower cost non-covered loan. (As discussed in section 11.10 
below, though longer-term exemption loans could also be used here, covered lenders should not be 
allowed to use exemption or non-covered loans as bridge loans between covered loans.) Or consumers 
could use the range of options that they use in states without payday loans.A second high-cost loan, 
most likely from the same lender that trapped them with an unaffordable balloon payment, is not an 
option the CFPB should promote. 

To the extent that the CFPB retains this exception as proposed, the "substantially smaller" standard 
should be stronger and more specific. Proposed Comment 10(b)(2)-2 explains that a $250 payment is 
not substantially smaller than a $300 balloon payment, but a $75 payment is substantially smaller than 
a $167 payment. 

If the CFPB must retain this exception, the new payment should be no larger than the greater of (1) 
one-third the size of the balloon payment or (2) for loans with at least three payments, the smallest 


See section 19.2.3 below. 
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payment on the prior loan. The CFPB has proposed to define a balloon payment as one that is at least 
twice as large as another payment.^^® For example, if a loan had five payments of $50 and one of $100, 
the new loan could have payments no larger than $50. If a loan requires five payments of $50 and then 
a $300 balloon payment, the new loan could not have payments larger than $100. 

The Bureau solicits comments on whether it should carry over the step-down rule for short-term 
exemption loans. (The step-down rule creates an exception to the ability-to-repay rules for three loans 
that step down in amounts.) We oppose using the standard in that provision as a metric for 
determining whether a payment is "substantially smaller." As discussed in section 8.4 above, we object 
to that standard in proposed § 1041.6(b)(2)(i) for back-to-back short-term loans as well. The step- 
down rule focuses on principal size, not payment size, and it also does not prevent another 
unaffordable balloon payment. Using the step-down approach, a $500 loan with five $50 payments and 
then it seems a $350 balloon could be followed by another similar loan as long as the balloon is only 
$250, followed by a third loan with a $150 balloon. 

If the CFPB retains the smaller payment exemption, the lender should be required to consider the 
original loan an unaffordable loan, to adjust underwriting standards to prevent such unaffordable 
loans, to keep data on these unaffordable loans, and to report them to the CFPB. In evaluating the 
lender's compliance with the ability-to-repay rule, the CFPB should treat unaffordable balloon payment 
loans just like defaulted loans, even if the lender is able to avoid a default by making a new loan with a 
smaller payment. 

We also urge the CFPB to prohibit back-to-back balloon payment loans regardless of the size of the 
balloon on the second loan. Balloon payments invariably push consumers into reborrowing. The 
lender's interest is in making that balloon so unaffordable that it forces immediate reborrowing. Any 
balloon that springs on a financially distressed consumer after a series of smaller payments is likely to 
push the consumer to reborrow. Once a lender has made one balloon payment loan and succeeded in 
triggering reborrowing, it should not be permitted to do so a second time. Thus, if the CFPB retains the 
"substantially smaller" exception, it should require the second loan to have equal payments. 

11.4. Presumption of inability to repay for certain refinancings: § 1041.10(c)(1). 

11.4.1. Limiting refinancing is essential. 

11.4.1.1. Overview. 

Proposed § 1041.10(c)(1) sets forth four situations in which making a new covered longer-term loan 
when another loan (covered or non-covered) is outstanding, or refinancing that loan, would trigger a 
presumption of inability to repay. In sections 11.4.2-11.4.9, we will comment on those four situations 
as well as others that should trigger the presumption because they evidence a consumer in distress. 

But before commenting on the details, we discuss why the CFPB should take a broader view of the 
types of refinancings that indicate that the borrower is unable to repay the loan while meeting other 


As discussed in section 3.2 above, we urge the CFPB to define a balloon payment as any payment that is at 
least 10% larger than the smallest payment. 
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expenses without reborrowing. Tighter rules on refinancing longer-term loans are essential to the 
viability of the ability-to-repay requirements and the protection of consumers. 

The CFPB has set limits (albeit insufficient) on refinancing of short-term loans because of the 
documented harm of reborrowing. High refinancing rates for longer-term loans can indicate inability to 
repay and cause serious consumer harm for the same reasons that high refinancing rates are 
problematic for short-term loans. Refinancing of either short- or longer-term high-cost loans can: 

• Be triggered by the unaffordability of the prior loan; 

• Show that the consumer was unable to repay the prior loan without reborrowing; 

• Disguise default rates; 

• Inhibit enforcement of the requirement to make a reasonable ability-to-repay determination; 

• Change the way loans function from the way they are marketed; 

• Encourage longer and more dangerous loans; 

• Increase misaligned lender incentives to make unaffordable loans and the likelihood that a 
lender can make a profit on a borrower who ultimately defaults; 

• Lead to a long debt trap; 

• Increase costs for consumers; 

• Increase the chance that the consumer will incur penalty fees, late fees, or overdraft fees over 
the course of the loan; 

• Cause the greatest injury to those who have especially long loan sequences. 

In sections 11.4.2-11.4.7 below, we describe some of the many ways that permitting high rates of 
refinancing undermines the ability-to-repay rule and results in consumer harm. In subsequent sections, 
we discuss specific proposals to limit refinancings that reflect unaffordability and encourage evasions. 

11.4.1.2. Lenders have strong incentives to use unaffordable refinancings of 
installment loans to ensnare borrowers in a cycle of debt. 

Reborrowing is central to the debt trap of short-term payday loans and is one of the central practices 
the CFPB is attempting to address. As lenders transition to longer-term loans, it is increasingly clear 
that refinancing creates a debt trap with longer-term high-cost loans as well. Indeed, without careful 
rules on refinancing, a rule that encourages payday lenders to offer longer-term loans may end up 
simply driving consumers into a deeper and longer debt trap than the one already posed by short-term 
loans. In either the short-term and longer-term situation, refinancing provides the consumer a 
temporary reprieve from the burden of the first loan but prolongs the time in debt and increases the 
costs to the consumer. 

The experience in Colorado is instructive here. Refinancing rates, and total days in debt, have 
consistently increased each year since reforms pushed lenders into installment loans. In 2010, 
consumers took out an average of 1.3 loans per year compared to 3.29 loans per year in 2015.^^° This is 
especially notable since the minimum loan term is six months and the vast majority of the loans are 
between 181 and 186 days. Yet the average customer is in debt 299 days a year. 


Colorado 2015 Demographic and Statistical Information at 18. The chart is taken directly from the report. The 
unaudited self-reported data in the summary of annual reports compiled by the State of Colorado reveal fewer 
loans per consumer. Regardless of which number is more accurate, the trend of increasing number of loans and 
increasing number of days in debt appears clear. 
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In 2015, consumers transacted, on average, 3.29 loans from the same lender during the previous 
12 months. 


3.5 
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Due to Colorado's very unusual rebate structure, lenders do not have a pricing incentive to encourage 
refinancing.But lenders still have a powerful motivation to push refinancing in order to keep 
consumers in perpetual debt. The percentage of consumers who are in debt continually for all 365 
days per year has risen from about 3% in 2011 to 14.69% in 2015.^'*^ The consumers in that group had 
an average of 6.54 loans in 2015. Notably, as discussed in section 7.3 above, default rates are also high 
and likely increasing in Colorado, showing the unaffordability of these loans. Somewhere between a 
third and a half of Colorado borrowers are struggling with their loans. 

Percentage of Post-HB 10-1351 Loans Written to Consumers Indebted (to the Lender Being 

Examined) Every Dav for the Prior 12 Months or More 


16 % 

14 % 

12 % 

10 % 

8 % 

6 % 

4 % 

2 % 

0 % 

In other states, unlike in Colorado, refinancing can increase the loan cost, as shown in the following 
example from a $500 six-month loan in Louisiana. Even without up-front fees or add-ons, 
refinancing also extends the time in debt. 



The effective APR paid actually decreases with refinancing. It is harder to say if total costs go down because it 
depends on whether the consumer repays the last loan early, on the regular schedule, or through perpetual 
refinancing. 

Colorado 2015 Demographic and Statistical Information at 25. The chart is taken directly from the report. 
NCLC, Installment Loans at 22. 
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Effect of Refinancing a $500 Six-Month Louisiana Loan Three Times 



Original Loan 1st Refinancing 2nd Refinancing 3rd Refinancing 

The example assumes that IJ the borrower refinanced the loan three times, each time after making the 
second payment: and 2) the borrower did not obtain any new money upon refinancing, but simply refinanced 
the remaining balance each time so that it would be repayable over six nKxiths. The result of the three 
refinancings is an increase in the repayment period from 6 months to 12 months. 


The enhanced profits from refinancing can weaken lenders' motivation to make sure that refinanced 
loans are affordable. As time in debt and loan costs increase, the gap between lender success (a 
profitable loan, even if the borrower defaults) and borrower success (a fully repaid loan) increasingly 
diverge. For example, the following chart shows the potential impact of refinancing a Cash Store loan. 
Generously assuming that the lender needs to recover 150% of the loan to make a profit, the gap 
between lender profits and borrower success widens from about two months of payments to about six 
months after three refinancings. 


NCLC, Misaligned Incentives at 26. 
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Repeat Refinancing of Cash Store $1,000 Loan 

582%, 12 BiweekJy Payments 


c 

I 



Original loan 


Number of months 
for payments to 
exceed loan/cash - 
to borrower 

I Number of months 
for payments to 
exceed 150% of 
loan/cash out 

I Full term of loan — 


Loan refinanced 
3 times after 3rd payment 
(with $81.01 cash out each time) 


11.4.1.3. Refinancing, particularly before the borrower has made substantial 
progress in repaying the loan, often shows inability to repay without 
reborrowing . 

Proposed §§ 1041.4 and 1041.8 both state that it is an abusive and unfair practice to make a covered 
loan without reasonably determining that the consumer will have "the ability to repay the loan." In 
discussing both standards, the CFPB has explained: 

"Ability to repay" in this context means that the consumer has the ability to repay the loan 
without reborrowing and while meeting the consumer's major financial obligations and basic 
living expenses. 

Similarly, the CFPB has stated that consumers must have the ability to repay a loan "according to its 
terms''^'*®—that is, to "make ali payments under the loan and to meet basic living expenses during the 
term of the loan."^'^^ This standard must be met without any "implicit assumption that the consumer 
will obtain additional consumer credit... 

The "without reborrowing" element of the ability-to-repay rule is critical to its integrity. (Indeed, as 
discussed in section 5.3 above, we urge the CFPB to make that element explicit in the rule itself.) The 


81 Fed. Reg. at 47933 (emphasis added); id.at 47993 (same). 

Proposed § 1041.5(b); proposed § 1041.9(b). 

Proposed Comment 5(b)-l (emphasis added); proposed comment 9(b)-l. 
Proposed Comment 5(b)-2.ii.A; proposed comment 9(b)-2.ii.A. 
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question is not simply whether a consumer can survive an individual loan, or even a string of loans, 
without defaulting. The ability-to-repay standard requires lenders to reasonably determine that the 
borrower will be able to make it to the end of the loan without needing to reborrow. 

Not every refinancing is a sign of unaffordability. Some consumers may choose to take out additional 
cash even if they are able to make their payments and cover their debt obligations and basic living 
expenses without doing so. 

But ensuring that reborrowing is not triggered by unaffordability of the loan is critical. Several 
elements of the rule's underwriting obligations are aimed at supporting a "without reborrowing" 
standard. The lender must reasonably determine that the consumer has sufficient residual income to 
cover (1) existing debt obligations, (2) basic living expenses, and (3) a cushion that is sufficient to cover 
the spikes in expenses (such as utility bills or medical bills) or dips in income (such as uneven hours) 
that are experienced by similarly situated consumers over the course of the loan's term. As discussed 
in section 10.4.510.4, a reasonable cushion should also account for the historic volatility in the 
particular borrower's life. That is, the lender should look for indications in the consumer's credit report 
or deposit account that the borrower has experienced spikes or dips over a similar time period as the 
loan that have led to inability to pay expenses. 

While the overarching principles here are strong, we are very concerned that these underwriting 
requirements give high-cost lenders too much latitude to design loans with payments that theoretically 
fit into a consumer's budget but in reality are unaffordable. The danger is especially great for loans 
that have smaller payments that stretch out for a very long time—where the cumulative burden of the 
payments over time is not apparent from looking at a one-month snapshot of identifiable expenses. 

We have made suggestions earlier in these comments for ways to strengthen the up-front underwriting 
requirements. But looking at reborrowing patterns and holding lenders to a standard of ability to repay 
without reborrowing is critical. When financially distressed consumers reborrow before making 
substantial progress toward principal, there is a strong chance that there has been a failure in the 
underwriting to successfully predict the consumer's income and expenses as required. 

Most refinancings (94.3% to 99.9% in the CFPB's study) involve some cash out to the consumer.®'^® The 
consumer's need for additional credit is triggered by some expense, or combination of expenses, that 
the consumer cannot cover without reborrowing. While, in some cases, consumers are reborrowing in 
order to cover a discretionary expense, in many cases consumers are reborrowing to cover basic living 
expenses or debt obligations. 

While the lender is not expected to predict extraordinary shocks, it must build in a cushion that is 
sufficient to cover the reasons that similar consumers—most likely financially distressed consumers— 
could need additional cash. The CFPB has explained: 

[RJequiring a lender to account for volatility does not mean that a lender must provide a 
cushion that is so large that it could shield a consumer from extraordinary shocks in income or 
basic living expenses, such as those resulting from job loss or medical bills from catastrophic 


Supplemental Findings at 20. 

Payday lenders have long used the example of the need to make a car repair as justification for their loans, 
despite repeat studies showing that most borrowers are covering routine budget shortfalls. We expect that study 
of the reasons that consumers refinance installment loans would come to the same conclusion. 
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illness. But occasional reductions in hours (and resulting earnings) or occasional spikes in 
expenses (such as an occasional spike in a utility bill) are very much to be expected over the 
course of a longer-term loan.^^^ 

In order to preserve and enforce the integrity of the underwriting requirements, including reasonable 
predictions of income and expense volatility, the rule must do more to prevent reborrowings that are 
triggered by a failure of underwriting to preserve a sufficient cushion to enable borrowers to make it to 
the end of the loan term. Allowing lenders to have a business model that leads large numbers of 
consumers to regularly reborrow in order to cover basic expenses and debt obligations makes a 
mockery of the "ability to repay without reborrowing" principle. Theoretically, some consumers' 
reborrowing could be triggered by a desire to make a discretionary or truly unusual purchase that the 
lender was not required to originally account for. But allowing this type of exception would let an 
exception swallow the rule. 

The CFPB acknowledges the problems of reborrowing when it asks "whether refinancing early in the 
repayment schedule of the loan would evidence unaffordability of the outstanding loan and, if so, up 
until what point in the life of the loan."®^^ As discussed in section 11.4.8.2 below, refinancing before 
the consumer has made significant progress in repaying the loan is strong evidence of unaffordability. 
We recommend that substantial progress be measured by repayment of 75% of the loan principal. 

11.4.1.4. The CFPB's data on payments before default does not show that 
refinancing is unrelated to unaffordability. 

The CFPB has declined to take a firmer position on reborrowing because it believes that the data it 
analyzed is "ambiguous" 

The Bureau believes that this evidence [of high refinancing rates] can be viewed in one of two 
ways. On the one hand, the fact that in most situations consumers who are refinancing these 
loans have been able to make the required payments when due could be understood to 
suggest that they are not refinancing a loan because of difficulty satisfying obligations on the 
existing loan. On the other hand, the fact that after making a certain number of such payments 
consumers need to borrow more money could be seen as evidence that these consumers 
cannot afford the cumulative effect of the repayments and that the repayments are causing 
the need to reborrow.^^'* 

The CFPB analyzed data from a limited set of loans and found that consumers who refinanced were not 
previously any more behind in their payments than consumers who ultimately repaid in full without 
defaulting.^^^ The CFPB concluded that the fact of these payments shows that the consumers were not 
struggling. We disagree with this conclusion for several reasons. 

First, and critically, the CFPB's conclusion ignores the impact of the leveraged payment mechanism. As 
the CFPB has explained extensively throughout its proposal, lenders' ability to collect payments from 


81 Fed. Reg. at 48013 (emphasis added). 
5“ 81 Fed. Reg. at 48026. 

55^81 Fed. Reg. at 48025. 

55'* 81 Fed. Reg. at 48025. 

Supplemental Findings at 15-19. 
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consumers in no way shows that the consumer can afford those payments. In the short-term payday 
context, the CFPB views rollovers as evidence of inability to repay without reborrowing whether or not 
the previous payday payments bounced or were short. Many payday loans are paid in full on the day 
they are due but then reborrowing happens the same day. A key rationale for the entire proposed rule 
is precisely that lenders are able to extract payments from consumers who cannot afford to repay their 
loans without reborrowing. 

Second, the monthly payment loans that the CFPB analyzed are different from the more typical loan 
with biweekly or semi-monthly payments.Fligh-rate loans have payments tied to payday. Monthly 
payments are most often seen with Social Security and disability recipients and other types of public 
benefits or other income paid monthly.^^^ Government payments are highly dependable, so it is not 
surprising that lenders are able to consistently collect payments on time even if a borrower is struggling 
financially. Indeed, the Bureau notes elsewhere that monthly borrowers are particularly likely to be 
stuck in long cycles of reborrowing on short-term loans—suggesting both (1) income that lenders can 
easily take for repayment, and (2) unaffordability of the loan.^^® Further, one study found lower default 
rates for loans paid monthly than at other intervals,^^® even though these loans are typically offered to 
borrowers who have especially low incomes.While it is noteworthy that borrowers who defaulted 
were in such distress that, on average, they were paying late or only partially from the beginning, this 
does not prove a lack of distress among the borrowers who refinanced. We note that even if data on 
loans with bi-weekly payments were to show similar results, they still would not take into account the 
power of the leveraged payment mechanism to mask distress. 

Third, the cash out provided by the refinancing may be the very reason that payments stayed on 
schedule when the consumer was having difficulties. If an ordinary income drop or expense spike—or 
even just the cumulative weight of making payments—is what triggered the reborrowing, the 
consumer's track record of payments before then does not refute the fact that the consumer was 
unable to get through the full term of the loan without reborrowing. Indeed, we do not know what 
percentage of the refinancers went on to default. But here again, defaults are not the only measure of 
consumer harm or unaffordability. The leveraged payment mechanism can result in harm not reflected 
in defaults—such as overdraft fees, bounced payments before a payment is collected, or difficulty 
paying other expenses. 


The borrowers on the refinanced loans also made 10 of 12 monthly payments before refinancing. A refinance 
deep into the loan term is less likely to be due to difficulty repaying than one done earlier. But even then, a 
pattern of difficulty paying might not be apparent for the reasons discussed above. 

In addition, most installment loans on the market appear to be shorter than 12 months. It is not clear what 
might be different about these 12-month loans and whether differences in loan size or borrow characteristics 
could impact the payment analysis. 

Indeed, the Bureau notes elsewhere that monthly borrowers are particularly likely to be stuck in long cycles of 
reborrowing on short-term loans—suggesting both (1) income that lenders can easily take for repayment, and (2) 
unaffordability of the loan. 81 Fed Reg. 47981. 

Loans with monthly payments had a 28.73% charge-off rate compared to 33.99% for biweekly, 39.59% for 
semimonthly, and 97.37% for weekly. Beales & Goel, Small-Dollar Installment Loans: An Empirical Analysis at 25 
(Mar. 20, 2015). 

The CFPB found that 18% of payday borrowers receive public benefits and that these payments typically occur 
monthly. CFPB, Payday Loans and Deposit Advance Products at 19. It also found that borrowers that receive 
public benefits as their income source are highly concentrated towards the lower end of the income range of 
payday borrowers. Id. at 19-20. 
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Thus, the CFPB's study draws conclusions from the fact of repayment that are inconsistent with its 
knowledge of the impact of leveraged payment mechanisms, may be skewed by the unusual loan and 
borrower characteristics studied, and ignores the fact that a spike or dip that should have been covered 
by a basic expenses cushion may be what triggered a refinance by a borrower who had been making 
payments. We do not believe that this study in any way disproves that many refinances are triggered 
by the unaffordability of the first loan. 

11.4.1.5. Permitting widespread refinancing will make it more difficult to 
prevent or enforce against unreasonable ability-to-repay 
determinations and will disguise default rates. 

We support the CFPB's general approach to assessing ability to repay: looking at both the lender's up¬ 
front procedural underwriting requirements and how loans perform in practice on the back end. But 
refinancing will undermine attempts to assess a lender's practices from either the front or the back 
end. 

The following example illustrates how high reborrowing rates can provide evidence of an unreasonable 
ability-to-repay determination. Security Finance purported to conduct a residual income evaluation of 
a consumer's monthly income and expenses to determine affordability of the loan. The company 
indicated that the loan repayment, plus the borrower's other expenses, could not exceed 90% of 
monthly income, meaning a borrower purportedly had 10% of income left over after paying the loan 
and meeting expenses.®®^ But the Colorado Attorney General found that the company was injuring 
consumers by "trapping them in a cycle of debt," continually flipping loans in order to maximize 
acquisition charges and prevent consumers from paying off their loans as scheduled.®®^ The lender 
accomplished this, Colorado found, by "engaging in underwriting practices that continually place 
consumers into loans and refinances they have no reasonable probability of repaying."®®® In one 
examination cited by the Colorado AG, 85 percent of loans examined were refinances.®®'* 

The CFPB has been clear that a lender's front-end underwriting must consider not only specific 
expenses that must be documented (such as housing and debt obligations) but also a cushion for basic 
living expenses. In considering both the consumer's income and basic expenses, lenders are required 
to account for possible income and expense volatility "over the term of the loan," with a greater 
cushion for longer-terms "because the longer the term of the loan, the greater the possibility that 
residual income could decrease or basic living expenses could increase."®®® 

Yet refinancing changes the term of the loan. If a lender makes a six-month loan, it must consider 
potential volatility over that time period. If it refinances the loan after three months with a new six- 
month loan, it will again consider that six-month horizon. If this pattern of refinancing stretches out for 


®®^ Though Security Finance's installment loans generally would not be covered by this rule unless the rule 
covered unsecured loans (or unless Security Finance moved more to an auto-pay model), this lawsuit nonetheless 
illustrates the importance of meaningful underwriting for loans under the scope of the rule. (Security Finance 
does make vehicle title loans that would be covered.) This lawsuit resulted in a settlement whereby the company 
agreed to refund certain acquisition charges on refinances and decided to leave the state. 

®®2 Id. 

®®® Id. at 4. 
s®'* Id. at 7. 

®®® Proposed Comment 9(b)(2)(i)-2. 
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two years, the lender will have never considered the volatility that is likely in the life of a financially 
distressed consumer over a two-year time period. 

Similarly, the flexibility that the CFPB is proposing to give lenders to design underwriting criteria 
requires the CFPB to have a strong commitment to loan performance standards that reveal the 
reasonableness of the lender's ability-to-repay assessments. The CFPB has indicated that rates of 
delinquency and default are indicators that the agency will use to assess the lender's underwriting 
practices.^®® 

Yet those back-end measures will also be obscured if a lender has high refinancing rates. If refinancing 
a loan permits a consumer to avoid delinquency or default, then the first loan will appear as one that 
was paid in full without defaulting. Refinancing may also give consumers just enough respite from time 
to time to keep them in the "sweat box"— with the lender collecting payments without showing a 
troubled loan on its books. 

The CFPB is well aware that, when refinancing is common, loan-level statistics need to be adjusted into 
per-consumer statistics in order to obtain a true picture of how consumers are performing. For 
example, the CFPB found that, at the sequence level, per-consumer default rates on short-term payday 
loans are about 20%, while the loan-level default rate is only 3%.®®^ Similarly, the CFPB has found that 
default rates on installment loans are higher when a consumer's sequence of loans is considered a 
single string of borrowing:®®® 



% defaulted (loan level) 

% defaulted (sequence level) 

Vehicle title installment loans 

22% 

31% 

Payday installment loans (all) 

24% 

38% 

Storefront payday installment 

17% 

34% 

Online payday installment 

41% 

55% 


But calculating per-consumer delinquency or default rates is not a simple matter. The CFPB has been 
forced to conduct a complicated analysis of loan sequences in order to obtain a true picture of how 
loans perform.®®® Determining per-consumer performance data on longer-term loans is even more 
complicated than it is for short-term loans. A lender may have a variety of loans of different sizes and 
lengths. Loans or loan sequences may stretch out over several years. Flow all of these factors fit 
together to get a picture of what percentage of consumers, not loans, default or have periods of 
delinquency will not be easy if loans are strung together in strings of refinancing. 

The CFPB has also indicated that reborrowing rates may be used to assess the reasonableness of 
ability-to-repay determinations.®^® It is not clear if that only applies to reborrowing following balloon 
payment loans and despite a presumption of inability to pay, or if the CFPB intends to scrutinize 
refinancing of installment loans more broadly. If the CFPB views refinancings of longer-term non¬ 
balloon loans as unrelated to unaffordable lending unless the refinancings meet narrow, documented 


®®®5ee Proposed Comment 9(b)-2.iii. 
®®^ 81 Fed. Reg. at 47930. 


®®® See Supplemental Findings at 22. 

®®® As the CFPB analyzes refinancing patterns, it should use the same loan sequence definition that it did in its 
study (i.e., any loan that is repaid before it is due with a new loan taken out within 30 days). 

®^°See Proposed Comment 9(b)-2.iii. 
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indicia showing a struggling consumer, then it is hard to see how it would use reborrowing rates. Most 
refinancings would be condoned (because there are no documented indicia), and likely few would be 
prohibited (because the presumption of inability to repay was not rebutted). Without the changes we 
suggest below, it would be difficult for the CFPB to use high portfolio-wide refinancing rates as 
evidence that the lender's underwriting criteria are unreasonable. 

Permitting strings of refinanced loans could also force the CFPB to wait years before being able to 
determine how a consumer performs in the end. While many payday installment loans are in the six- 
to 12-month range, assessing a consumer's ultimate performance will take much longer if the 
consumer refinances several times, pays thousands of dollars, makes little progress in paying down the 
original loan, and ultimately defaults. Assessing performance of larger and longer loans could be even 
more difficult. 

At the end of the day, the CFPB will have the best chance of enforcing reasonable ability-to-repay 
determinations if each loan is forced to sink or swim on its own and can be evaluated by how it 
performs. The use of leveraged payment mechanisms already makes it difficult to access affordability 
by looking at payment history. Obscuring loan performance by allowing regular refinancing will make it 
all the more difficult. 

Finally, as discussed in section 7 above, all of these problems are compounded if the CFPB merely 
compares covered lenders to other similar lenders with the same debt-trap business model. If all 
covered lenders have high rates of reborrowing and the CFPB only targets the outliers, then the 
standard of ability to repay without reborrowing will be virtually meaningless. 

11.4.1.6. Refinancing changes the way loans function from the way they are 
marketed, leading to a debt trap and high costs for consumers 

It is important to remember that unaffordable loans that are refinanced can cause harm even if the 
loan does not end in default. Short-term payday loan defaults are concentrated among borrowers who 
only take out a few loans.Yet the CFPB correctly found that refinancing short-term payday loans 
causes significant consumer harm to "repayers" even if most refinanced loans do not end in default.”^ 
The same is true for refinancing of unaffordable installment loans. 

Among the reasons that the CFPB cites for regulating short-term payday loans are: 

• The loans do not function as marketed. 

• Consumers experience lengthy loan sequences that they do not expect.”'^ 

• Lenders encourage long sequences and incentivize employees to push reborrowing.”^ 

• Long loan sequences impose high costs on consumers.”® 

• Lenders that repeatedly use leveraged payment mechanisms expose consumers to bank fees 
and difficulty paying other expenses.®” 


CFPB Data Point at 7-15. 
81 Fed. Reg. at 47940-41. 
81 Fed. Reg. at 47920. 
®”81 Fed. Reg. at 47920. 
®”81 Fed. Reg. at 47924. 
®^®81 Fed. Reg. at 47925. 
®”81 Fed. Reg. at 47939. 
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All of these reasons apply equally to longer-term loans that are refinanced. Indeed, the CFPB found that 
the harms that repayers of installment loans suffer from collateral injuries and from having to refinance 
as a result of unaffordable payments "dwarf" the benefits they receive.^^® 

When a loan is refinanced part-way through its term, the time need to repay the loan typically starts 
over again. The CFPB found that payday and vehicle title installment loans that are refinanced are 
usually replaced with a second one in the same or somewhat greater amount as the original loan.^^® 
Assuming that the term of the new loan is the same as well, the new loan will extend the time that the 
consumer is in debt by a period equivalent to the time between the original loan and the refinancing. 

Thus, if a consumer refinances a six-month loan at the three-month mark, even if the loan is refinanced 
only once, it will take the consumer nine months from the original loan before the credit is paid off 
unless the consumer pays off the loan early. If the loan is refinanced twice more, the total time in debt 
could be 15 months. Similarly, if a 12-month loan is refinanced three times at the six-month mark with 
the last loan repaid on schedule, the total time in debt will be 30 months. 

Consumers who enter into installment loans are unlikely to understand that they may be in debt far 
longer than the term of the loan. A consumer who takes out a six-month loan or even a 12-month loan 
does not expect to be in debt for years. Even if some consumers understand the impact of refinancing, 
it is highly likely that—just as the CFPB observed about short-term loans^*°—the consumers that 
experience the longest loan sequences will suffer the greatest injury and will be the least likely to 
anticipate the extended debt trap when they first take out a loan. 

Installment loans may even have a greater propensity than short-term payday loans to mislead 
consumers about the extended debt trap they are entering. The refinancing mechanism is more 
complicated, especially with the cash-out. Consumers may not understand that they are refinancing 
and extending the time to repay existing debt rather than simply taking out a new loan with new cash. 

It will be harder for consumers to look back and realize how long they were in debt on the original 
amount. Even standard loan amortization is far from intuitive, and many borrowers likely will be 
unaware of how great a portion of their early payments has been applied only toward interest, leaving 
a counterintuitively large portion of principal. And refinancing strings can go on for years rather than 
months. 

It is also less obvious to consumers how a refinancing of an installment loan increases the cost of that 
loan. When a payday loan is rolled over, the price of each rollover is relatively clear and is paid up front 
(although the cumulative price of multiple rollovers is far less clear). When an installment loan is 
refinanced, the consumer typically gets cash back instead of making a payment, and the incremental 
price of that cash is not likely understood. This is especially true if there are upfront fees, credit 
insurance or other add-on products. 

Lenders take advantage of borrower's lack of understanding of the disparity between the small amount 
of cash out that a refinancing may yield and the additional payments and time in debt that will be 
required. Cash that is the equivalent of skipping one or two payments can require three, four or six 
times that many additional payments. 


81 Fed. Reg. at 47939. 
Supplemental Findings at 20. 
81 Fed. Reg. at 47936. 
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The chart below illustrates the additional payments required after a refinancing that yields cash out 
that is the equivalent of about one payment. With a Rise $800, 350% loan with 10 biweekly payments, 
a refinance after the third payment yields $145.34 in cash out. That refinance doesn't even quite cover 
one $150.15 payment, but it adds three additional payments - 6 more weeks in debt and $450.45 in 
payments. 


Lengthening the Tunnel of Debt: 
Payments Added by Refi Allowing One Skipped Payment 



Elevate (Rise) TX Advance America SD ACE Cash Exp. CashNetUSA OH 

S800, 350% $500, 349% $2,600, 209% $1,200, 379% 

10 payments 12 payments 20 payments 15 payments 


Note: Each loan is refinanced at the pornt where the princjpal reduction (and thus the cash out from a 
refinance) is about one payment. 


The disparity between, on the one hand, cash that covers a single payment, and on the other hand, the 
added number and cost of payment, is even greater with other loans: 

• $92.69 cash-out adds 8 more weeks and $344.44 in additional payments on an Advance 
America $500, 349%, 12 biweekly payment loan in South Dakota. 

• $252.93 cash-out adds 8 more weeks and $1,069.24 on an ACE Cash Express $2,600, 209%, 20 
biweekly payment loan in California. 

• $226.74 cash-out adds 12 more weeks and $1,203.42 on a CashNetUSA $1,200, 379%, 15 
biweekly payment loan in Ohio. 

Because the examples above involve cash that only covers one biweekly payment, these scenarios 
would not be possible under the proposed rule unless a lender can rebut the presumption of inability 
to repay. But under the proposed rule, the lender can avoid that presumption simply by lowering the 
size of the payment and stretching out the loan. 
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Lenders can also increase the cash out and avoid the presumption by increasing the loan or waiting to 
push refinancing until the consumer can get more cash than a month's worth of payments. Indeed, the 
bigger the new loan and the greater the amount of cash-out provided, the more payments and cost the 
refinancing will add. 

While consumers will not anticipate the long debt trap of a string of refinanced loans, lenders surely do 
understand it. They will work to maximize it, taking advantage of consumers' lack of understanding of 
the disparity between the loan as marketed and the loan in practice. The CFPB has already found very 
high refinancing rates in the high-cost installment loan market. We have every reason to believe that 
the same incentives that lead to the first refinancing will lead to successive refinancings. Lenders have 
an incentive to push refinancing for several reasons, including: 

• To mask or cope with a consumer's difficulty repaying, as discussed in section 11.4.1.3 and 
11.4.1.5 above; 

• To keep the consumer trapped in debt; 

• To multiply up-front fees, add-ons, or interest-only periods, serving to increase the cost and 
often deepen the debt trap. 

The CFPB has found that lenders push refinancing of short-term payday loans, even for consumers who 
are struggling. For example, ACE Cash Express trained and instructed its in-house debt collectors to 
create a "sense of urgency" and collectors leveraged the sense of urgency to encourage delinquent 
borrowers with a demonstrated inability to repay their existing loans to take out new loans.^^^ The 
employee manual illustrated the "loan process" with an actual cycle of unaffordable debt.^^^ 

Undoubtedly, as payday lenders are transitioning to installment loans, they will train their employees 
to push refinancing of longer-term high-cost loans as well. Indeed, longer-term lenders are already 
doing this. Consumers who are struggling to manage repayment of their loan, even if their struggles 
are not documented in the loan file, will be ideal targets for lenders pushing refinancings. Expecting 
lenders to honestly document the loan file when a consumer has indicated trouble repaying will not 
work any better than have state laws that require lenders to offer repayment plans (see section 2.6.3 
above). 

An employee training manual from The Cash Store makes clear how one lender (and likely many 
others) manipulates consumers who are stuck in high-cost loans to keep them in long term debt. 
Employees are encouraged to offer to refinance loans in the reminder calls that are made before every 
payment: 

"By the way, Tracy, with your scheduled payment, you could qualify for a cash amount of 
$ _ [amount]." 


Consent Order at 7, In the Matter of ACE Cash Express, Inc., CFPB Administrative Proceeding, File No. 2014- 
CFPB-0008 (filed July 10, 2014), http://files.consumerfinance.gOv/f/201407 cfpb consent-order ace-cash- 
express.pdf . 

See http://files.consumerfinance.gOv/f/201407_cfpb_graphic_ace-cash-express-loan-process.pdf. 
Cottonwood Financial, LTD, New Flire Instructor Guide-Tex, Flandling Customers, Part 1 at 7 (2013) 
("Cottonwood New Flire Guide"). 
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Refinance and cash back are the first payment options listed in courtesy calls, ahead of making a 
payment.^®'* Another courtesy script describes "Selling Refinance with Cash Pay Out" for a consumer 
who responded that he would have trouble paying and had been in the hospital:^®^ 


"I'm sorry to hear you have been ill. I hope you are feeling better. Well, how would you like 
some extra cash to help you out?"^^^ 

Even when a payment is late or has bounced, Cash Store employees must offer refinancing "as the first 
choice" because it "keeps the customer in an active loan, thus increasing profitability for the store."^®^ 
Sample scripts for dealing with delinquent loans explain "Selling Extension/Refinance." Employees are 
trained to offer only the choice of refinancing or payment in full and to discourage partial payments: 

"// the customer wants to pay part of the debt balance, strongly encourage him or her to take 
advantage of the Refinance option. 

For all of the same reasons that the CFPB gave for addressing the debt trap caused by payday loan 
rollovers, the rules must also prevent lenders from taking advantage of the unaffordability of their 
loans to extend the debt trap through regular refinancing of installment loans. 

11.4.1.7. Loose refinancing rules will encourage more loans with especially long 
terms, which pose heightened risk of inability to repay. 

There is significant focus in the proposed rule, and appropriately so, on loans with a term that is too 
short to give the consumer a chance to repay it. But loans can also be too long, as the CFPB has 
indicated both in its discussion of this rule and in its Request for Information. 

As discussed at greater length in section 10.2 and 10.3 above, loans with long terms can be especially 
dangerous for financially struggling consumers for a number of reasons: 

• The longer the term of the loan, the greater the likelihood that the consumer will be unable to 
make all of the payments without defaulting, becoming delinguent, or struggling to pay other 
expenses. These difficulties arise both from the sustained burden of making payments and from 
the likelihood of income dips and expense spikes over a longer-term. 

• Lenders are more callous about defaults and inability to repay with longer-term high-cost loans, 
because the lender can make a profit early in the loan as long as it collects enough payments.^®^ 

• Longer loans have ugly amortization schedules that conflict with consumer expectations that 
their payments are making progress reducing their debt. Consumers can make thousands of 
dollars in payments while making little progress in repaying the loan. 


Id. at 2. 

Cottonwood New Flire Guide, Flandling Customers at 17. 
Id. at 17. 

Cottonwood New Flire Guide, Collection Transactions at 6. 
Cottonwood New Flire Guide, Collections at 12. 
Cottonwood New Flire Guide, Collections at 11. 

®“5ee section 10.4 above. 

NCLC, Misaligned Incentives. 
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• It is harder to escape from a longer high-cost loan. It not only takes longer to pay the loan off 
by paying to full term, but it is also harder to use a tax refund or help from a family member to 
pay the loan off early because the loan balance likely will not have gone down much. 

• The longer the loan, the more the consumer pays in interest and fees, and also potentially in 
late fees, overdraft fees and insufficient funds fees. 

• Long loans can trap consumers in long-term debt for a smali loan. It's one thing to take on a 
30-year mortgage to obtain a home or a 5-year auto loan to obtain a car. It's another thing to 
be in debt for two years over a $500 loan that just helped pay one month's rent and did not 
improve the consumer's financial stability. 

Loose rules on refinancings can lead in three ways to longer-term loans with high risk of inability to 
repay. 

First, as described in the previous section, refinancing can turn a shorter loan into a longer loan. A six- 
month or nine-month loan can stretch out for years if it is refinanced regularly. A string of these 
relatively shorter loans that stretches out for a long time has all of the dangers highlighted above. 

Second, as discussed in section 11.5.1 below, even if a lender has made an unaffordable loan, the 
proposal allows the lender to avoid the presumption that a refinancing would be unaffordable by 
offering a refinanced new loan that lowers the payment and stretches out the loan length. These 
stretched out loans are likely to be especially ugly—and by extension, difficult for borrowers to have 
the ability to repay over their extended loan terms. Thus, loose refinancing rules can permit a bait and 
switch from one unaffordable loan to another one with a high likelihood of proving unaffordable. 

Third, the ability to refinance can disguise default rates and delinquencies, alleviating some of the risk 
that lenders would otherwise face when making unaffordable loans with especially long terms. Even 
with a leveraged payment mechanism, the longer the loan term, the greater the risk that the consumer 
will become delinquent at some point or even ultimately default. While lenders may still be able to 
make profits on loans that default if they collect enough payments,^®^ the lender could be found to be 
in violation of the ability-to-repay rule if defaults get too high. But refinancing can help the lender to 
avoid defaults and delinquencies by giving consumers a respite when they are having difficulties, thus 
making the lender less wary of stretching out the loan term. 

While proposed § 1041.10(c)(1) may impose a presumption of inability to repay for some of these 
refinances, many struggles will not be captured by the objective indicia listed in § 1041.10(c)(1). As 
discussed in 11.4.1.6 above, lenders often call consumers before payments are due, and lenders will be 
required to send notices of upcoming debits under proposed § 1041.15. Thus, lenders will likely aim to 
identify a struggling borrower and refinance a loan before the consumer is late, giving the consumer 
some cash out to cover a couple of months' worth of payments and avoiding a default on the first loan. 

In addition, if the lender has lost the payment authorization under proposed § 1041.14, offering a 
refinance with cash back will be the easiest way for the lender to persuade the consumer to 
reauthorize automatic payments. For that reason, as discussed in section 11.4.3 below, it is essential 
for bounced payments to trigger a presumption of inability to repay. 


See NCLC, Misaligned Incentives. 
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11.4.2. Presumption of inability to repay when an unaffordable loan is outstanding: § 
1041.10(c)(1). 

11.4.2.1. In General. 

Proposed § 1041.10(c)(1) presumes that a consumer does not have the ability to repay a covered 
longer-term under § 1041.9 if the consumer currently has a covered or non-covered loan outstanding 
from the same lender or affiliate and one of four indicia of unaffordability are present. This 
presumption can be rebutted following the rules in proposed § 1041.10(d). Neither the presumption 
nor the ability to rebut the presumption applies to loans with balloon payments or short-term 
exemption loans, which have more firm limits on refinancing. We support firmer limits for those loans, 
as discussed in sections 8 and 11.3 above. 

We support imposing a presumption of inability to repay during the time the borrower owes an 
unaffordable loan. Even if the lender has "checked the boxes" and arguably performed the procedural 
underwriting requirements of § 1041.9, there remains a significant chance that the loan will be 
unaffordable. This may be because the lender's underwriting was deficient, because there were other 
issues not captured in the underwriting analysis, or because the borrower's circumstances have 
changed.Whatever the reason, if the loan has proven to be unaffordable, clearly the starting 
assumption must be that the borrower does not have the ability to repay a loan. (We discuss the 
situations in which that presumption can be rebutted in section 11.6 below.) 

We support the proposal to apply the presumption of inability to repay whether the prior unaffordable 
loan was a covered loan or a non-covered loan. Either way, the lender has made an unaffordable loan 
and the consumer has demonstrated inability to repay. Indeed, if the prior loan was a non-covered 
loan, the presumption may be even more important. If the prior loan was exempt because the rate 
was under 36%, then it is especially unlikely that the consumer will be able to repay a higher-rate loan. 
If the prior loan was a high-rate loan that was exempt because it did not have a leveraged payment 
mechanism or vehicle title, then the consumer was unprotected by the ability-to-repay rules and the 
lender was likely engaging in reckless and evasive lending practices. The consumer could be subject to 
even greater harm from a covered loan. 

As discussed at 3.4.2 above, we urge that the definition of "lender" be modified to ensure that loans by 
the same or affiliated service providers are also subject to this provision. 

11.4.2.2. A loan should be "outstanding" for 30 days after an early repayment. 

Proposed § 1041.10(c) applies only when the consumer "currently has a covered or non-covered loan 
outstanding ..." (emphasis added). But lenders will be able to easily evade this rule by asking the 
consumer first to repay the original loan, which is then no longer "outstanding," and then take out a 
new loan—either the same day or within a few days. The CFPB is well aware of how lenders have 
evaded state prohibitions on rollover, and the same will happen here if the refinancing provision only 
applies to "outstanding" loans. 


Lenders will be quick to cite changed circumstances. But most "changes" are likely due to the income and 
expense volatility that is typical in the life of borrowers of covered loans. 
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These early payoffs will function much like the balloon loans addressed in proposed § 1041.10(b) - the 
consumer will have made a balloon payment, and will be reborrowing shortly thereafter. Thus, there 
should be a 30-day waiting period after an early repayment. The presumption should apply not only 
when a covered loan is "outstanding" but also for 30 days afterwards if a consumer makes a lump sum 
payment to repay a loan early. 

For example, assume a loan has a 9-month term and that the consumer is delinquent on the sixth 
monthly payment. If the consumer then pays off the loan, she should be subject to a presumption of 
inability to repay if she seeks to reborrow within 30 days of that payoff. 

Similarly, assume that a consumer takes out a 46-day loan with three biweekly payments, makes the 
first payment at day 14, and comes in at day 20, saying that she is having trouble making the next 
payment because her utility bill is due. The lender tells her she can pay off the entire loan and then 
take out another loan with some cash out a day or two later. She should be subject to the presumption 
of inability to repay for 30 days following the payoff of the first loan. 

11.4.2.3. Other lenders should also be bound by evidence of unaffordability. 

Proposed § 1041.10(c) only applies to lenders that are considering making a new loan to a consumer 
who has a prior loan from the same lender or an affiliate. We urge the CFPB to expand this provision to 
include any lender that makes a longer-term ATR loan under § 1041.9 following an unaffordable prior 
loan if the unaffordability of the first loan is apparent. (If this provision stays as is, it must also reflect 
loans offered by the same service provider such as a CSO, as discussed at 3.4.2 above.) 

The new lender will have an obligation to check the registered information system for other covered 
loans and will know that one was taken out and whether it is still outstanding. If there is a prior 
covered longer-term loan outstanding, then the new lender should be required to obtain 
documentation that shows the loan is current before a new loan can be made.^®^ Certainly, if the 
consumer expresses inability to repay the prior loan, the lender cannot ignore that statement. Thus, 
the new lender has the ability to obtain most of the information that the original lender must account 
for, and the new lender should be bound by that information as well. 

These requirements would not apply to a new lender that is making a loan with lower total dollar costs 
in order to help the borrower get out of the previous loan. But as discussed below, we oppose an 
exemption for loans that merely have smaller payments or lower APRs but not lower actual costs. 

11.4.2.4. Longer-term exemption lenders should be subject to the presumptions 
of unaffordability when refinancing their own unaffordable loans 
under § 1041.12. 

While we believe that all lenders making loans under proposed § 1041.9 should be subject to a 
presumption of inability to repay if indicia of unaffordability are visible, we agree that lenders that 
make longer-term exemption loans under proposed § 1041.11 or § 1041.12 should not be restricted 
due to the unaffordability of another lender's loans. (See section 12 below for our concerns and 
recommendations related to longer-term exemption loans.) 


The new lender may also have information on outstanding non-covered loans from a traditional credit report 
and should take that information into account, as discussed in section 6.3.5 above. 


206 



However, a lender that makes loans under § 1041.12 should be covered by § 1041.10 if it is seeking to 
refinance its own § 1041.12 loan and the indicia of unaffordability of § 1041.10(c)(1) are present.^®^ 
Section 1041.12 loans may have higher amounts, longer terms and higher fees than the loans under § 
1041.11. Even at 36%, a $5,000 or $10,000 2-year loan is a very expensive loan. In addition, the limits 
on default rates for § 1041.12 loans may give lenders an incentive to mask default rates through 
refinancing. Thus, applying the presumptions of § 1041.10(c)(1) to the § 1041.12 loans is important 
when the lender is refinancing its own loan. 

In addition, at a minimum, as discussed in 12.2, any fees charged on loans under § 1041.12 should be 
rebated pro rata if a loan is refinanced. 

11.4.2.5. Lenders should not be permitted to refinance their own defaulted 
loans (those 120 or more days delinquent). 

The presumption of proposed § 1041.10(c)(1) only applies if there is a prior covered or non-covered 
loan "outstanding." Proposed § 1041.2(15) excludes from the definition of "outstanding loan" a loan 
on which the consumer has not made any payments within the previous 180 days. However, the CFPB 
has asked whether it should generally prohibit lenders from making a new covered longer-term to a 
consumer for the purposes of satisfying a delinquent obligation on an existing loan with the same 
lender or its affiliate. The CFPB has also asked whether it should include a specific presumption of 
unaffordability in the event that the lender or its affiliate has recently contacted the consumer for 
collection purposes. 

Any lender that has made an unaffordable loan should not be able to use the collection process on that 
loan to trap the borrower into additional high-cost debt. This rule should apply no matter how long the 
loan has been delinquent if the lender is still attempting to collect it or to use it as a hook to induce 
new borrowing. 

Indeed, a prohibition on refinancing defaulted loans should apply even if the loan is no longer 
"outstanding" because it has been fewer than 180 days since the last payment. Once the loan is in 
default (which the CFPB should define uniformly as 120 days delinquent), refinancing should not be 
permitted by the same lender. This rule should not be a presumption that can be rebutted. The lender 
can work out a payment plan on the original loan, but it should not be able to make a new loan while it 
has an unaffordable loan on the books. 

To permit otherwise would: 

• encourage aggressive collection tactics of the type the CFPB has criticized; 

• allow lenders to re-age their debts—defeating statutes of limitations; and 

• enable lenders to renew repayment devices that have been revoked (either by the consumer 
or by the proposed rule). 

A strict rule on refinancing the lender's own delinquent debt will also help to enforce robust ability-to- 
repay assessments at the outset. 


®®^The balloon loans covered by § 1041.10(b) should be inapplicable, as the loans under §§ 1041.11 and 1041.12 
may not have balloon payments. 
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If the delinquent loan has been sold or is no longer being collected by the lender or its affiliates, then 
there should be a presumption of inability to repay for 365 days following the lender's or affiliate's last 
collection attempt. This presumption would only apply to the original lender and its affiliates, not new 
lenders. (This is an increase from the 180 days currently proposed, by function of the proposed 
definition of "outstanding loan" that we urge the Bureau to modify.) The presumption could be 
rebutted by evidence of a change in the consumer's financial capacity. If a lender made an 
unaffordable loan, and the consumer has not been able to respond to a collection attempt within the 
past year, it is appropriate for the lender to have to show that the situation has changed. A longer 
period is appropriate in this situation than the 180 days required for a loan to be considered 
"outstanding" in proposed § 1041.2(15). The lender bears some responsibility and has more 
information than an outside lender, and six months is not enough time to expect that the consumer's 
situation has changed. 

Our complete recommendations related to delinquent debt and review of the credit report more 
broadly are discussed at 3.7, 6.2.2, and 6.3.5 above. 

11.4.3. Any late or bounced payment should trigger the presumption: § 1041.10(c)(l)(i). 

Proposed § 1041.10(c)(l)(i) imposes a presumption of inability to repay if the consumer is or has been 
delinquent by more than seven days within the past 30 days on a scheduled payment. 

We support a presumption of inability to repay if the consumer is delinquent on a prior loan. The 
delinquency is strong evidence of the consumer's inability to repay and appropriately creates a 
presumption that the lender should have a burden to overcome. However, we believe that the 
proposed standard is too weak. 

First, any late payment, not merely one that is eight or more days late, should trigger the presumption. 
Setting the rule at eight days merely creates a glaring loophole, giving lenders the opportunity to 
contact the borrower and get them to refinance before the eighth day. If the consumer is even one day 
late, that is evidence that the consumer is struggling and that the unaffordability of the prior loan may 
be the very reason that the consumer is refinancing. Even a one-day late standard will miss many 
loans, as lenders often contact borrowers before the payment is due. Lenders will urge borrowers to 
refinance before a loan is actually delinquent.^®® 

While there may be reasons other than unaffordability for being only one or two days late, the 
confluence of both a late payment and a request to refinance are a very strong indication of inability to 
repay. (And if the refinancing results from an offer from the lender to a borrower who is late, it shows 
how lenders will use refinancing to disguise unaffordability and avoid presumptions.) If the consumer 
does have the ability to repay, then the lender can wait to refinance until the consumer has a track 
record of being current or can rebut the presumption of inability to repay. Moreover, if the lender 
holds a leveraged payment mechanism, then being even one day late is most likely to be due to 
nonsufficient funds, not other benign reasons. 

We also note that the Bureau's study of payment presentments, discussed in section 13.2 below, 
supports viewing payments that are only a few days late as a sign of unaffordability. That study 


Nonetheless, we do support the payment notice. 
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showed that 60% of payment requests made after an initial failed payment occur between one and 
seven days after the initial failed request, and a large majority of these failed. 

Nonetheless, if the Bureau accepts our recommendation in the next section to extend the lookback 
period for indicia of unaffordability to 90 days rather than 30, then the standard should be one day late 
in the past 30 days or more than seven days late in the past 90 days. It is important to have a one-day- 
late standard for the last 30 days to prevent evasions, but that is less of a concern if slight tardiness was 
a couple of months ago and payments are now current. However, as discussed in the next section, a 
more significant delinquency is still strong evidence of struggles, especially in light of the power of the 
leveraged payment mechanism. 

Second, as discussed in section 11.4.2.5 above, lenders should be completely prohibited from 
refinancing their own defaulted loans (i.e., a loan that is 120 or more days delinquent), even if the loan 
is no longer "outstanding" because it is more than 180 days delinquent). 

Third, the presumption of inability to repay should be triggered if any payment attempt during the 
review period was unsuccessful. An unsuccessful payment attempt should include not only a failed 
payment attempt as defined in proposed § 1014.14(a)(1) but also an unsuccessful attempt to make a 
payroll deduction. 

Certainly, the fact that a payment has been rejected and funds are likely unavailable—even on 
payday— is powerful evidence that the consumer is unable to make the payment while meeting other 
obligations. A rejected payment is even stronger evidence of unaffordability than a late payment. 

Even if a payment is returned due to a stop payment order rather than for insufficient funds, that 
should also trigger the presumption of inability to repay. The consumer likely stopped payment due to 
the unaffordability of the loan. 

Including unsuccessful payment attempts is especially critical in order to prevent lenders from evading 
the protections of proposed § 1041.14, which require the lender to obtain a new payment 
authorization after two consecutive failed payment attempts (as discussed at 13.2, we urge that the 
trigger requiring reauthorization be one failed payment attempt rather than two consecutive). The 
easiest way for a lender to obtain a new payment authorization will be to offer to refinance the loan 
with some cash-out. It is critical that these refinancings be subject to a presumption of inability to 
repay. While some may be caught if the borrower is more than seven days late or gets little to no cash¬ 
out, it is possible that the consumer will make a timely or nearly timely payment or will get enough 
cash-out to avoid the presumption. But even in those circumstances, the fact of two consecutive failed 
payments is powerful evidence of a struggling consumer.^®* 

Fourth, for the same reasons, the presumption should be triggered if the lender learns that the account 
has insufficient funds—if, for example, the lender has obtained bank account login information—or if 
the lender otherwise refrains from making a payment attempt because it learns that the attempt will 
be unsuccessful. 


CFPB Online Payday Loan Payments at 13,16. 

As discussed in section 13.2 below, we urge the CFPB to require payment reauthorization after any failed 
payment attempt. 


209 



Fifth, the consumer's revocation of authorization for an automatic payment should trigger the 
presumption until the consumer has successfully made at least one payment since the revocation. A 
revoked authorization does not (or at least should not) lead to a payment attempt, and thus there will 
be no unsuccessful payment attempt. But a consumer is likely to revoke authorization because a loan 
is unaffordable. If the consumer does not voluntarily pay after revoking the payment authorization, 
then the payment will be late and the presumption of inability to repay should be triggered. If the 
consumer does pay, then this circumstance would no longer apply. 

Without a presumption in this situation, when a consumer contacts the lender to revoke authorization, 
lenders will have an incentive to push the consumer into a refinance that reauthorizes automatic 
payments by offering cash out. While there will be a presumption of inability to repay if the cash out is 
not substantial, lenders may offer enough cash out to avoid that presumption. 

Finally, if the outstanding loan is a line of credit, a single past delinquency that has been cured should 
not prevent a new advance, but the credit line should be frozen with no new advances if a payment is 
late, until the payments are current. A new advance is a new loan, and the lender should not be 
making new loans if the loan is not current. If the lender is redetermining ability to repay at the 180 
day point, a delinquency of more than seven days within the previous 90 days should trigger a 
presumption of unaffordability. 

11.4.4. The lookback period for indicia of unaffordability should be 90 days, not 30. 

Proposed § 1041.14(c)(l)(i) and (ii) impose a presumption of inability to repay if the consumer has been 
delinquent or has expressed inability to repay in the previous 30 days. However, the lookback period 
for these indicia of difficulties, and the others we have recommended, should be 90 days, not 30. That 
is, there should be a presumption of inability to repay if, at any time in the prior 90 days: 

• A payment was more than seven days late, or even one day late in the previous 30 days; 

• A payment was unsuccessful; 

• The lender refrained from initiating a payment because of a ping or other indication that the 
payment would not be successful; or 

• The consumer revoked authorization for an automatic payment and did not subsequently make 
a payment voluntarily. 

A 30-day period is insufficient because the leveraged payment mechanism gives the lender the ability 
to collect payments on time in many months despite the unaffordability of those payments. Payments 
that trigger overdraft fees will not fail and will not be visible to the lender. With a mere 30-day 
lookback, if a consumer is struggling, the lender will simply wait until a month when the payments went 
through and then push refinancing at that time. In addition, as discussed in section 8.3 above, a typical 
expense cycle for financially distressed consumers is likely substantially longer than 30 days. 

Unaffordability will often not be evidenced by late or bounced payments, but if it is visible, events in 
the past 90 days are recent enough that they should trigger a presumption of inability to repay until the 
consumer has successfully paid on time for three month. We also note that the CFPB found that, when 
a payment attempt fails, bank account closures typically occur within 90 days of the first observed 
failed transaction.So 90 days is a reasonable place to draw the line. The fact that the presumption 
can be rebutted should alleviate concerns about using a longer look-back period. If, for example, a 


CFPB Online Payday Payments at 24. 
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payment bounced 60 days ago, the presumption would apply but could be rebutted. The consumer 
could show, for example, that her hours were cut temporarily but have since rebounded, as discussed 
in section 11.6.1 below. 

We recommend a corresponding change to proposed Comment 10(c)(l)(i)-l, which currently states 
that the presumption of inability to repay does not apply if a consumer was 10 days delinquent three 
months prior. The Comment should say that the presumption does not apply if the delinquency was 
more than 90 days earlier. 

11.4.5. New delinquencies on a credit report should trigger a presumption of inability to 
repay. 

In addition to delinquencies on an outstanding covered loan, any new delinquency that shows up on 
the consumer's credit report since the outstanding loan was taken out should result in a presumption 
of inability to repay. The lender was required to make a reasonable determination that the consumer 
had the ability to meet debt obligations and basic expenses. If, since the loan was taken out, the 
consumer has become so delinquent on another expense that it shows up in the credit report, the 
consumer clearly is not meeting those expenses. 

Lenders do not report to credit bureaus unless a loan is at least 30 days late. Some companies, like 
utilities, may not report to the big three credit bureaus at all until the bill is 90 days late and/or is in 
collections. Thus, if these items have shown up on the credit report pulled by the lender since the last 
loan, it is a sign that the consumer is having significant trouble with the current covered loan. 

At a minimum, any accounts that are over 60 days late since the origination of the outstanding loan 
should result in a presumption of inability to repay. This is the threshold under the Credit CARD Act 
when a lender can retroactively raise the APR on an existing credit card balance because of the 
presumed increased risk to the lender.“° 

11.4.6. Presumption if the consumer expresses inability to repay: § 1041.10(c)(l)(ii). 

Proposed § 1041.10(c)(l)(ii) imposes a presumption of inability to repay if the consumer has, in the 
previous 30 days, expressed an inability to make one or more payments on the outstanding loan. We 
support the presumption in this situation for the obvious reason that the lender must take the 
consumer's statement at face value. 

We also support the indication in proposed Comment 10(c)(l)(ii)-l that a consumer can express 
inability to pay in "a number of ways." In particular, we agree that a consumer "may request or accept 
an offer of additional time to make a payment" (emphasis added). That is, even if the lender's file 
does not document that the consumer requested additional time, the fact that a payment date was 
extended should be treated the same way. The same is true when a payment is accepted late without 
a late fee that would normally be imposed. One study noted that "lenders often adjust installment 
dates to accommodate borrower requests," but lenders are also likely to make offers to borrowers 
without waiting for a request when the lender contacts a borrower when a payment is late. Lenders 
also cannot be counted on to document that the adjustment was made in response to a request. 


“°12C.F.R. §1026.55(b)(4). 
Beales/Goel at 11. 
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We do have some suggested improvements for this provision and the related Comments. 

First, for reasons discussed in the previous section, this presumption should apply if the consumer 
makes such a statement at any time in the previous 90 days. Consumers will not normally make these 
statements to lenders—or at least lenders will not document that they have—even when the loans are 
unaffordable. Thus, any such statement in the loan file should trigger a requirement that the lender 
examine whether the situation has changed. If it has not, then a new loan should not be made. 

Second, we urge the CFPB to phrase this presumption slightly more broadly. The presumption should 
apply if the consumer expresses inability to make a payment on the loan or to cover any other expense 
that the lender was required to consider or account for when underwriting the loan. Money is 
fungible, and it is no different if the consumer says "I can't make my loan payment this month" or says 
"Here is my payment but I'm short on funds for rent, can I get a new loan?" Thus, if the consumer 
expresses an inability to pay rent, food, utilities, or child care expenses, the presumption would apply. 

Third, the presumption should also apply if the consumer expresses inability to cover more sporadic, 
non-extraordinary medical expenses, car repairs, holiday expenses, and other expenses of the type that 
must be included in the cushion for basic expenses and volatility over the term of the loan. Any 
expression of inability to pay that puts into doubt the lender's compliance with or the consumer's 
fulfillment of the/u// ability-to-repay standard appropriately triggers a presumption of inability to pay. 

If inability to pay these expenses is immaterial, then the CFPB's rules on leaving a cushion to account 
for volatility are rendered worthless. 

As discussed in section 10.4.2 above, the lender should be required to consider potential volatility over 
the entire term of the consumer's indebtedness from the date of the original loan, not just the period 
of the latest refinancing, in determining whether the new expense is one that should have been 
accounted for originally (and thus indicated inability to repay). 

Thus, we recommend that proposed § 1041.10(c)(l)(ii) be re-phrased to read: 

(ii) The consumer expresses or has expressed within the past iO ^ days an inability to make 
one or more payments on the outstanding loan or to meet major financial obligations or basic 
living expenses . 

A new Comment should then cross-reference proposed Comment 9(b)(2)(i)-2 to make clear that the 
phrase "basic living expenses" includes sporadic and less predictable expenses of the type experienced 
by similar consumers over the period of time encompassed by the loan—and, in addition, by the entire 
loan sequence. 

Finally, if the outstanding loan is a line of credit, the credit line should be frozen with no new advances 
if the consumer expresses inability to make loan payments or payments on other expenses that must 
be considered in the ability-to-pay determination. 
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11.4.7. Presumption if a refinancing results in a skipped or delayed payment: § 
1041.10{c){l){iii). 

Proposed § 1041.10(c)(l)(iii) imposes a presumption of inability to pay if the first payment on the new 
loan would be later than the next payment due on the refinanced loan. In other words, this provision 
covers refinancings that allow the consumer to skip or delay a payment that would otherwise be due. 
Proposed Comment 10(c)(l)(iii)-l simply explains the provision. 

We support this provision. If a consumer cannot afford to make a payment or needs more time to 
make a payment, that is a clear sign of difficulty repaying the loan. The fact that the new payment is 
due later is enough to impose this presumption. Lenders cannot be counted on to accurately 
document the reason for a refinancing that leads to a skipped or delayed payment. Refinancings can 
be used to mask unaffordability without this presumption. If delaying payment is not the reason for 
the refinance, then the lender can easily make the first payment due at the same time the next one 
would otherwise be due, or require the next payment on the old loan and start the new payments after 
that. 

The same presumption should apply under an open-end line of credit if the transaction permits a 
consumer to skip or delay a payment. The credit line should be frozen with no new advances. 

11.4.8. Presumption if cash out does not substantially exceed 30 days of payments: § 
1041.10{c){l){iv). 

11.4.8.1. Introduction. 

Proposed § 1041.10(c)(l)(iv) applies a presumption of unaffordability if the new covered longer-term 
loan does not result in the consumer receiving cash out that substantially exceeds the payments that 
would be due within 30 days. This provision covers refinancings that are the equivalent of a skipped or 
delayed payment or payments even though the payment schedule is not directly changed. 

We agree that a presumption of unaffordability is necessary in this situation, for the same reasons 
discussed earlier in connection with refinancings that skip or delay a payment. But the circumstances 
must be considerably broadened, and the CFPB should focus on the amount by which the prior loan has 
been paid down, not the amount of cash out; otherwise, the rule will encourage lenders to put 
borrowers in larger loans. 

The CFPB has appropriately observed that a refinancing may mask inability to make payments on the 
prior loan even if there is no documented indication of unaffordability in the loan records. Just as a 
refinancing that permits a skipped payment is a sign of unaffordability, the same result can be achieved 
through one that yields cash out to cover that payment. The consumer can simply apply the cash to 
cover the payment. 

The CFPB is imposing a presumption of unaffordability if the cash out does not "substantially exceed" 

30 days' worth of payments. The CFPB notes: 

A transaction that would result in a consumer receiving only enough cash to satisfy the 
forthcoming payment or payments due to the lender or its affiliate within 30 days, the length 
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of a typical income and expense cycle, may indicate that the consumer is having difficulty 
making payment on the outstanding loan and is seeking the new covered longer-term loan in 
order to obtain cash to make those payments.®®^ 

We agree that a refinancing that is the equivalent of simply skipping one month's payments (skipping 
either one monthly payment, two semi-monthly payments, or two to three biweekly payments, 
depending on the calendar) most likely shows that the prior loan was unaffordable. All the refinancing 
has done is given the consumer a temporary reprieve from the loan with no extra cash for any other 
purpose. 

However, we disagree with two fundamental aspects of this provision. First, the focus should be on 
how much of the prior loan the consumer has repaid, not how much cash out the consumer has 
received. Second, to avoid the presumption of inability to repay without reborrowing, the consumer 
must have made more progress on the first loan than the proposal requires. 

11.4.8.2. The focus should be on lack of progress repaying the prior loan, not 
the amount of cash-out. 

The CFPB's analysis of refinancings shows that consumers who refinance typically receive from $350 to 
$450 in cash out.®°^ The CFPB has also found that, in general, consumers who refinance only slightly 
increase the size of their loans.Thus, the CFPB concludes that the median borrower has paid down a 
substantial amount of the old loan before the refinancing.®^ In other words, the CFPB is essentially 
saying that the cash-out is largely generated by what some lenders call "equity" in the loan—the 
amount by which the prior loan has been repaid. While left unstated by the CFPB, it appears that the 
CFPB concludes that the fact of a "substantial" reduction in the prior loan balance prior to refinancing 
shows that the consumer has not been struggling to repay the loan. 

Setting aside the question of how much is a "substantial" cash out, the CFPB does not explain why 
proposed § 1041.10(c)(l)(iv) focuses on cash out rather than loan reduction. The CFPB may view the 
two as essentially the same thing in light of its finding that cash-out largely comes from principal 
reduction. 

However, it is critically important to focus on progress in repaying the prior loan rather than the 
amount of cash out for several reasons. 

First, only a standard that requires real, substantial progress in repaying the first loan before a 
refinancing is consistent with and supportive of the requirement that lenders ensure ability to repay 
without reborrowing. The amount of cash-out that a consumer is given says nothing whatsoever about 
their ability to repay the prior loan. The fact that a consumer has in fact paid down the prior loan does. 
Ironically, in its discussion of refinancing and cash-out, the CFPB's final conclusion is that substantial 
cash-out, together with loan sizes that generally do not increase, "implies that the borrower paid down 
a substantial amount of her loan before the refinancing occurred." That is, the CFPB seems to 


“2 81 Fed. Reg. at 48027. 

Supplemental Findings at 19. 
Supplemental Findings at 20. 
Id. 
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acknowledge that repayment is the relevant criteria.®®® We agree—and repayment progress should be 
measured directly, not indirectly. 

If a consumer has not made substantial progress in repaying the loan, the refinancing is highly likely to 
reflect a failure of original underwriting. While we are not pushing for a complete ban on refinancing 
before 100% of the prior loan has been repaid, if the fact of mid-term and early-term reborrowing is to 
be ignored, it must be in circumstances where the consumer has truly demonstrated the ability to 
substantially repay the loan in practice. A focus on cash-out does not do that. The proposed rule 
would permit refinancings for consumers who may have made little progress in repaying their prior 
loans—without even a presumption of unaffordability that can be rebutted. 

Second, a focus on cash out requires lenders to push consumers to agree to larger loans. If the 
consumer's principal reduction on the first loan is not enough to generate sufficient cash out, the 
lender will have to push the consumer to increase the loan size to avoid the presumption of 
unaffordability. Even if the consumer has substantially paid down the prior loan, she may be required 
to reborrow more than she otherwise would in order to generate sufficient cash out. 

For example, the CFPB found that the median consumer who refinanced a storefront payday 
installment loan received $402 in cash-out. This cash was not entirely generated by principal pay- 
down: the median new loan was more than 12% larger than the original loan.®°^ Of the $402 in cash¬ 
out, nearly a third, $123 came from the larger loan,®®® and only $279 came from the principal pay- 
down. With a $994 median previous loan size®®® and assuming 12 biweekly payments®^ and a 248% 
APR,®^^ the biweekly payment would be $142.42. Without the extra $123 from the increase in loan 
size, the $279 cash-out would thus not even cover 4 weeks of payments (i.e. two payments of $142.42, 
totaling $284.84). That means that the median storefront payday installment lender in the CFPB's data 
must push the consumer to increase the loan size in order to avoid the presumption of inability to 
repay—just as they are already doing.®^^ 


®°® Supplemental Findings at 20. 

®°^ Supplemental Findings at 20. The CFPB found that the ratio of the previous loan to the new loan was .89. 
Reversed, 1.0 divided by .89 shows the new loan was 112.4% as large as the previous loan. 

®°® For storefront installment loans, the ratio of the median cash-out to the median new loan principal was .36. 
Supplemental Findings at 20. So if the cash-out was $402, the median new loan was $1117. The ratio of the 
median previous loan to the median new loan was .89, so the previous loan was $994. 

®°® See id. 

®“ The CFPB has stated that this is the most common loan product. Supplemental Findings at 29. 

®^^ That is the median APR that the CFPB found with storefront payday installment loans. Supplemental Findings 
at 13. 

®^^ As discussed below, even using a cash-out standard, $402 in cash-out should not be viewed as "substantially" 
exceeding the $284.84 in payments due over 4 weeks. 
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Median Refinanced Storefront Payday Installment Loan 
(assuming 248% APR, 12 biweekly payments of $142.42) 

Original loan 

$944 

Balance at refinancing 

-$715 

Amount repaid 

=$279 

New loan 

$1117 

Increase over prior loan 

$123 

Total cash-out 

$402 


If loans are refinanced more than once, as is likely, loan sizes will continue to creep up. For example, 
an industry report also shows refinancing leading to larger loans. The report found that consumers who 
refinance take out an average of 2.6 loans and that, for the median consumer, the last loan is 20% 
higher than the first one. This is similar to the pattern that has been found in short-term payday 
loans—where consumers get deeper in debt over time, rather than digging themselves out.®^^ This 
pattern is exactly opposite to the one the CFPB should be encouraging. 

While larger loans will have to pass an ability-to-repay determination, this may not be hard under the 
rule as proposed, especially if the loans creep up gradually or the loan term is stretched out. Indeed, 
the lender's need to increase loan size without increasing the payment too much will encourage a 
trend towards longer loans. As discussed above, longer loans are more dangerous for financially 
distressed consumers, requiring them to sustain payments for a longer period of time. 

The way a cash-out focus can lead to ugly, longer loans that are unlikely to be affordable on a sustained 
basis can be seen in the following example. Assume that a lender makes a $500, 398% APR loan with 
13 biweekly payments of $90.78. After four payments, the consumer is struggling and seeks cash to 
help with necessary expenses. In order to avoid a presumption of inability to pay under proposed § 
1041.10(c)(l)(iv), the lender wants to offer enough cash-out to cover eight weeks of payments. 
Flowever, the consumer has only reduced the loan principal by $71.56, so simply renewing the same 
size loan would not generate enough cash-out. 

Instead, the lender offers to increase the loan amount to $750 with the same $90.78 payments, but 
with a lower 296% APR and a term twice as long: 26 biweekly payments. Although the lender might 
have to build in an additional cushion for income and expense volatility for the longer loan term. 


Beales/Goel, supra , at 38-39. The report found that the average last loan was 48% larger, indicating that a 
small fraction of loan sequences resulted in a more substantial increase. A dramatic jump in loan size might 
indicate a lender that offered a "tester" loan to a new customer and then a much larger loan once the consumer 
repaid the first loan. Smaller loan increases would appear to be indicative of loan creep and a deepening debt 
trap. 

A study by CRL based on Oklahoma borrowers found that initial loans averaged under $279 but the average 
borrower owes $466. Uriah Kina & Leslie Parrish, CRL, Payday Loans, Inc.: Short on Credit, Long on Debt at 3-4 
(Mar. 31, 2011), http://www.responsiblelending.org/payday-lending/research-analysis/payday-loans-inc-exec- 
summary.pdf. 

It is not clear if 8 weeks of payments would "substantially exceed" the payments due in 30 days under the 
CFPB's interpretation of that provision. If the CFPB retains a metric measured by the payments due, we urge the 
CFPB to require the cash-out or principal reduction to equal or exceed 90 days of payments. See section 11.4.8.4. 
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without changes in the current proposal, it seems unlikely that this requirement has enough specificity 
to prevent a dangerous longer-term loan.®^® 


Refinancing Into Larger Loan with Longer Term 


Original Loan 

Refinanced Loan 

Loan 

$500 

$750 

APR 

398% 

296% 

Term 

26 weeks (13 biweekly 
payments) 

52 weeks (26 biweekly payments) 

Payment 

$90.78 

$90.78 

Total finance charge 

$679.85 

$1,610.28 

Total payments 

$1,180.14 

$2,360.28 


This pattern also has resulted in a bait-and-switch from a smaller, shorter loan to a larger, longer, and 
more expensive one. While the APR has gone down from 398% to 296%, that should not be seen as a 
positive development. Lenders almost always charge lower APRs on larger and longer loans. The APR 
is still extraordinarily high and the finance charges on the new loan are much higher. The total cost has 
doubled from $1,180.14 to $2,360.28. The total finance charges have increased nearly two and a half 
times—from $679.85 to $1,610.28—even though the new loan is only half again bigger. An extra six 
months and nearly $1000 in interest have been added for just $250 in additional credit. The lender has 
taken advantage of the borrower's need for addition cash to put the borrower in a far different, more 
expensive, and riskier loan than the borrower originally signed up for. 

Even if refinancing does not result in larger loans for many borrowers at the median, avoiding rules that 
encourage larger loans is important to protect the more vulnerable borrowers. We don't know the 
numbers at the 25*^ percentile, but those consumers likely are reborrowing even earlier in the loan 
term, and must take out even larger loans to generate the same amount of cash-out. 

If, instead, the CFPB focuses on the amount by which the prior loan has repaid, there is no reason to 
push larger loans. The consumer either is or is not eligible to refinance without a presumption of 
inability to repay, regardless of the size of the new loan. In the example above, assuming that $402 is 
enough pay-down to qualify as "substantial" (we do not believe it is), and absent the other indicia of 
unaffordability, the consumer could refinance with no presumption after seven of 12 biweekly 
payments. The consumer could take out a new loan of the same size and get the full amount of cash 
out, or she could get a smaller loan if she preferred. 

Third, permitting lenders to avoid a presumption of inability to repay when they offer cash-out, 
regardless of the amount of the prior loan paid down, encourages refinancing of especially 
unaffordable loans with interest-only periods, up-front fees, add-on products, astronomical APRs, and 
especially long terms. When any of these factors are present, the consumer's initial payments will 
make very little progress in repaying the loan. In addition, a significant portion of the cash from a 
refinance with be eaten up by new fees and charges on the new loan.®^^ Thus, in order to generate 
cash-out to avoid the presumption, these lenders making the worst of the worst loans will have an 
especially strong incentive to push borrowers into larger loans. Refinancing of these loans is even more 


See sections 10.4 and 11.4.1.5. 

®^^See NCLC, Installment Loans at 19-25. 
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abusive, because it extends the already very long period when the consumer is making substantial 
payments with little to no progress in repaying the loan. 

Conversely, a focus on pay-down rather than cash-out creates an incentive for loans with shorter 
terms, lower rates, no up-front fees, regular amortization schedules, and payments that make 
significant progress in repaying the loan. These are exactly the kinds of loans the CFPB should be 
encouraging, because consumers are more likely to be able to afford them and the loans are more 
likely to perform as consumers expect. Shorter loans are more likely to amortize more quickly than 
longer ones. The faster that the payments reduce principal, the faster the lender will be able to 
refinance the loan without having to rebut a presumption of unaffordability. Discouraging longer loans 
and encouraging shorter loans (i.e., those with 3- to 6-month terms) is especially important for 
financially distressed borrowers, for the reasons discussed in section 10.2 and 10.3 above. 

We can imagine a few reasons that could be motivating the CFPB's focus on cash-out rather than pay- 
down. But these reasons can be accommodated with a pay-down approach. 

First, proposed § 1041.10(c)(l)(iv) is designed to impose a presumption of inability to repay when the 
refinancing is the equivalent of skipping a payment or two. Measuring the amount of cash-out is a way 
of determining whether the refinancing simply yields a small respite from making loan payments 
(sought due to difficulty repaying) or instead is an effort to obtain significantly more credit for some 
other purpose. (Although, as discussed above, the need to reborrow for another ordinary expense is a 
strong signal of inability to repay without reborrowing.) 

But skipped-payment refinances can be evaluated by measuring the amount of the prior loan paid 
down-and thus available for reborrowing—rather than measuring the actual amount of cash-back 
provided. The cash-out provided will most likely equal or exceed the paydown, as the CFPB's analysis 
shows. But measuring paydown rather than cash-back avoids the problems of pushing people into 
larger loans and of permitting refinances of loans where the consumer has made little to no meaningful 
progress in repaying. 

Second, the CFPB may be attempting to accommodate lenders that start new borrowers out with small 
tester loans, planning to offer a larger loan after the consumer proves able and willing to make 
payments. The jump in loan size in that situation is not due to trouble repaying, but rather to the fact 
that the first loan is smaller than the consumer wanted or the lender was willing to give to an unknown 
customer. 

But if a small tester loan has a reasonably short repayment period, then the borrowers should be able 
to show that they can substantially repay that small loan before getting a larger loan. If the lender had 
some question about the borrower's financial capacity, meaningful progress on the first loan answers 
that question better than simply the lender's ability to collect a few payments. While the payments 
may also help the lender screen for fraud, the lender can accomplish the same purpose by making a 
small loan and waiting for it to be paid off, without risking refinancing abuses or bait-and-switch from 
small loans to large ones. 

Third, the CFPB may expect that some consumers take out an initial loan smaller than their ability to 
pay can justify. They then decide later that they would like to take out additional credit for a 
discretionary expense—or truly unusual expense—of the type that does not question the validity of the 
original ability-to-pay assessment. 
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But this "overqualified borrower" who takes out a high-rate loan with a leveraged payment mechanism 
is far less likely than one who is refinancing because of an inability to repay without reborrowing. The 
"unusual expense" scenario is an exception that would swallow the rule, as discussed in section 11.6.2 
below. Moreover, if the first loan is a small loan with a reasonable repayment period, then a pay-down 
test will not prevent new credit for very long. If the first loan is a bigger and longer loan, then it is less 
likely that a consumer who does not have lower cost, non-covered credit options has significant 
additional borrowing capacity. It is more important to prevent the more likely early refinancings that 
reflect unaffordable loans, and to stop a cycle of debt for struggling consumers, than it is to 
accommodate this rare and unlikely scenario of the subprime consumer with excess ability to repay. 

11.4.8.3. Substantial progress repaying the prior loan—i.e., repayment of 75%— 
should be required to avoid a presumption of inability to repay 
without reborrowing. 

Proposed § 1041.10(c)(l)(iv) imposes a presumption of inability to repay if the cash-out from the 
refinancing does not "substantially exceed" the payments due on the original loan within 30 days. The 
rationale is that a refinancing that simply enables the consumer to skip a month's worth of payments 
likely reflects difficulty managing the loan payment. 

We agree that refinancings done for the purpose of skipping a payment or payments should trigger a 
presumption of inability to repay. However, we believe that the standard should be even stronger, 
imposing a presumption unless the consumer has made substantial progress in repaying the loan, such 
as paying off 75% of the prior loan. 

A 75% standard bolsters the integrity of the ability-to-repay rule. Setting aside the significant caveat 
that the leveraged payment mechanism often masks financial difficulties, a consumer who has 
successfully repaid well more than half the loan, with the end in sight, has at least demonstrated 
sufficient funds on payday to actually, in practice, repay the bulk of the loan. Conversely, a consumer 
who seeks to reborrow before substantially repaying the prior loan has not even demonstrated that 
much.®^® 

When refinancing happens with many weeks or months of payments remaining, the power of an offer 
of extra cash to address immediate needs for a borrower financially stressed by an unaffordable loan 
will likely overpower concerns about extending a loan term that already feels far off. The CFPB's own 
observations about the difficulty that consumers have in balancing problems they face today with costs 
and risks down the road confirms the danger of letting lenders push early refinancing.®^® A 75% 
standard mitigates that risk. 

We recommend that a 75% standard be measured by the amount of principal repaid. That will serve as 
a check on loans structured with interest-only or very slow amortization schedules, which can make it 
more difficult for consumers to pay off their loans, take advantage of consumers' lack of 
understanding, and lead to more substantial debt traps when loans are refinanced. A second-best 
approach would require 75% of the payments to be made. 


618 yye note again here that the reasonable ability-to-repay determination cannot assume the consumer will get 
new credit. 

®^® See section 5.4 above. 
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If the CFPB is unwilling to adopt the 75% standard, we urge it to impose a presumption of inability to 
repay unless the consumer has "made substantial progress" in repaying the loan. 

11.4.8.4. If the CFPB measures cash-out against the monthly payments, cash 
exceeding three months' payments should be required to avoid a 
presumption. 

If the CFPB retains the proposed exception to the presumption of unaffordability for new loans that 
provide cash-out greater than an amount measured by monthly payments, it should strengthen this 
standard considerably. In order to avoid a presumption of inability to repay, proposed § 
1041.10(c)(l)(iv) requires the cash-out to "substantially exceed" the payments due in 30 days on the 
original loan. Proposed comment 10(c)(l)(iv)-l explains that, if a loan requires $100 biweekly 
payments, then $200 in cash-out is not substantially more than the payments due in 30 days. The 
comment further states that $1000 in cash-out is substantially more than the $200 in payments due in 
30 days. 

With respect to the first example, while $200 is clearly not "substantially more" than $200 (the amount 
due in 30 days), the example is unhelpful because it is so obvious. The CFPB should include a better 
example—i.e., that $300 or $400 is not substantially more than $200. 

More importantly, if the CFPB declines to adopt a refinancing standard based on substantially repaying 
the original loan, and instead continues with an approach tied to the amount of the payments due, we 
urge the CFPB to strengthen the standard and require the cash-out to equal or exceed three months' 
worth of payments. 

We agree with the example in the proposed comment stating that $1000 in cash-out is substantially 
more than $200. We further agree that a consumer who has obtained new credit that is the equivalent 
of five months' worth of payments—or better yet, who has reduced her original principal by that 
much—is less likely to have refinanced due to difficulty covering her payments than one who has 
simply gotten a one- or two-month reprieve. 

Flowever, there is a lot of space between this/;Ve-mor)f/) example and the rule's requirement of 
substantially more than one month. It is not clear how much more than one month is required to avoid 
the presumption. The rule could be read to imply that two months of payments—or even 45 days' 
worth—is enough. 

Indeed, while the example in the proposed comment is encouraging, the CFPB's discussion of the 
impact of the cash-out provision is more troubling. The CFPB notes that its "analysis of confidential 
data gathered in the course of its statutory functions indicates that the circumstance in proposed § 
1041.10(c)(l)(iv) would likely occur rarely because most consumers in the loan sample analyzed by the 
Bureau took out substantial cash when refinancing a longer-term installment loan."®^° This statement 
is troubling for two reasons. 

First, if the cash-out rule of § 1041.10(c)(l)(iv) would "rarely" result in a presumption of inability to 
repay, then the proposed rule simply endorses the payday lenders' current business-as-usual approach 


“0 81 Fed. Reg. at 48027. 
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of keeping consumers trapped in debt with unaffordable loans and high levels of reborrowing before 
the loan is repaid. Even the CFPB observes that there is already a "very high level of refinancing" of 
longer-term loans. 

Second, the CFPB's data seems to indicate that the "substantial" cash-out that the CFPB has observed is 
only a bit more than the cash needed to cover 30 days' worth of payments. That is hardly enough to 
allay concerns that the reborrowing just gives the borrower a short respite from unaffordable 
payments. 

We assume that the confidential cash-out data that the CFPB describes is the same data that is 
analyzed in the Supplemental Findings. The Bureau found that the median cash-out ranges from $345 
to $450 depending on the type of loan, and the CFPB characterized those amounts as "substantial."®^^ 
We do not know the payment size for the loans in the CFPB study or how the median cash-out amounts 
compare to the payments due in 30 days. But assuming that a storefront payday installment loan has a 
248% APR and 12 biweekly payments,®^® the biweekly payments would be $142.42 and the payments 
due in 28 days would be $284.82. The CFPB found that median cash-out for a storefront installment 
loan was $402.®^'^ That is only 141% of the payments due in 28 days—or just over 39 days of payments 
on a pro rata basis. In other words, "substantially exceed" 30 days' of payments could really mean 
"just a bit over 30 days." 

A weak cash-out standard is all the more troubling if the CFPB continues to measure it by actual cash¬ 
out regardless of the amount of pay-down on the first loan. As illustrated in section 11.4.8.2 above, 
only $279 of the $402 in cash-out on the median storefront installment loan came from principal 
reduction; the remaining $123 came from increasing the size of the next loan. The median $279 in 
principal reduction is less than the $284.42 in payments we estimate are due in 28 days. Thus, if our 
assumptions about the data and interpretations of the CFPB's meaning are correct, the proposed rule 
allows a refinance without any presumption of inability to repay even if the prior loan has not even 
been paid down enough to generate 30 days' worth of payments. 

We hope that we are misinterpreting both the data and the CFPB's understanding of the proposal. In 
order to avoid evasions, protect borrowers, and provide clarity for lenders, we urge the CFPB to adopt 
a rule with more specificity as to the amount of cash-out (or, we hope, principal reduction) needed to 
avoid a presumption of inability to repay. If the CFPB decides to focus on the relationship between the 
amount of cash and the monthly payments, we urge the CFPB to draw a clear line at three months' 
worth of payments. That is, there would be a presumption of inability to repay unless the cash-out (or, 
better, principal reduction) equals or exceeds the payments that would be due in three months. To 
provide some wiggle room for loans that will never meet that standard, the CFPB could permit 
refinancing at the time of the next-to-last payment even if the pay-down or cash-out does not equal 
three months of payments. 


®2i 81 Fed. Reg. at 48025. 

The median cash-out with a refinancing was $345 for online payday loans, $402 for storefront payday 
installment loans, and $450 for vehicle title installment loans. Supplemental Findings at 20. 

As described in section 11.4.8.2, the Supplemental Findings found that 248% is the median APR for a storefront 
payday installment loan and that a loan with 12 biweekly payments was the most common loan. 

Supplemental Findings at 20. 
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For all of the reasons discussed earlier, reborrowing before the consumer has substantially repaid the 
loan is likely to indicate inability to repay while meeting other expenses without reborrowing. A 
refinancing that simply gives the consumer a two-month break in payments would seem to be driven 
by the burden of those payments. A two-month break may be a particularly insignificant benefit to the 
consumer when it comes along with a substantially longer loan term, which payday lenders are likely to 
adopt in order to lower the payments and preserve enough residual income. 

A stricter standard for permissible refinancings will help prevent lenders from disguising difficulties 
paying and default rates. The longer that a lender has to wait before a loan can be refinanced, the 
more certain the lender needs to be that the consumer truly can afford to pay that long. Conversely, a 
lender that does not adequately underwrite or that makes dangerously long loans risks accumulating 
evidence of delinquencies, bounced payments, and defaults that casts doubt on the reasonableness of 
the lender's ability-to-repay determination. 

Finally, again, whatever yardstick the CFPB ultimately chooses, we urge the CFPB to measure it by pay- 
down and not cash-out, as discussed in section 11.4.8.2. For example, even if the standard were two 
months of payments, the CFPB could require the loan to be paid down by that amount rather than just 
evaluating the cash-out. This approach focuses on a more telling indicator of ability to repay—actual 
repayment progress—while avoiding the risks of a rule encourages lenders to push struggling 
consumers into larger loans. A focus on repayment also imposes tougher refinancing limits on loans 
with payments that make little progress in repaying the loan and are especially likely to take advantage 
of desperate consumers. 

11.4.9. Presumptions for open-end credit when refinancing before substantial repayment 
or with little cash-out. 

The presumption of inability to repay in proposed § 1041.10(c)(l)(iv) should also apply in certain 
situations involving open-end credit where there is reborrowing by a consumer who has not been 
making significant progress in repaying the loan. 

First, a presumption of inability to repay should apply when a lender increases the credit line for a 
consumer who has had sustained high usage of the credit line without making substantial progress in 
repaying the credit. This is similar to the closed-end situation where the consumer refinances before 
making substantial progress in repaying the loan or without receiving significant cash-out. 

Thus, if the CFPB adopts our proposal to adopt a presumption of inability to repay before a closed-end 
loan has been 75% paid off, a similar presumption should apply for open-end loans. The presumption 
would apply whenever a credit line increase is being considered for a consumer who has not made 
payments that reduced the balance due below 25% of the available credit at some point over the 
previous 90 days. For example, if the consumer's credit line is $1000, then the presumption would 
apply to any credit line increase for a consumer who had not reduced the balance below $250 at any 
point in the previous 90 days. 

The rule would apply similarly to an increase in a credit line if the CFPB instead retains the current 
approach of assessing the amount of cash-out from a refinancing. For example, if a borrower of a 
closed-end loan has $200 in payments due within 30 days and refinances the loan with $200 in cash¬ 
out, there is a presumption of inability to repay. The same presumption should apply if a consumer 
with a credit line has $200 in payments due within 30 days, has little or no available credit, and seeks 
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an increase in the credit line that increases the available credit by only $200. In other words, the 
presumption would apply if the new available credit from a credit line increase, together with the 
current available credit, does not meet whatever standard the CFPB adopts for principal pay-down or 
cash-out to avoid a presumption of inability to repay a closed-end loan. 

We note that it is natural for a responsible lender to start a consumer with a smaller credit line and 
then to increase it if the consumer proves creditworthy. But if the consumer is making only minimum 
payments on a smaller credit line that do not significantly pay down the line, that casts doubt on his 
ability to handle a larger credit line. 

Second, a presumption of inability to repay should result in the freezing of the credit line, preventing 
new advances, if a consumer has had sustained high usage (90%) of the credit line for 90 days without 
making progress paying it down. A consumer who has not reduced the credit line below 90% utilization 
in the previous 90 days should be subject to a presumption of inability to pay that prevents new 
advances. The same presumption would apply if the credit line was reduced below 90% only due to a 
required minimum payment and the consumer took out a new advance within 30 days after the 
payment, bringing the utilization above 90%. As discussed in section 10.6.3 above, we support the 
proposed requirement that lenders of open-end credit be required to reassess ability-to-repay every 
180 days. As part of that reassessment, sustained high utilization would be grounds for freezing the 
credit line. 

11.5. The Exceptions to the Presumptions of Unaffordability Must Be Narrowed To Prevent 
Harm. 

11.5.1. The exception for substantially smaller payments should be eliminated unless the 
total cost is the same or lower: § 1041.10(c)(2)(i). 

The CFPB proposes two exceptions to the presumption of unaffordability for loans with the indicia 
described in proposed § 1021.10(c)(1). The first exception is when every payment on the new loan is 
"substantially smaller" than every payment on the outstanding loan. Proposed comment 10(c)(2)(i)-l 
explains that $100 is substantially smaller than $300 but $250 is not. 

The CFPB should eliminate this exception. The CFPB should permit an exception for loans with smaller 
payments only if the total dollar cost of the new loan payments are the same or lower than the 
amounts still owed on the original loan, which it can achieve by modifying the second exception. 

The Bureau rightly notes that the smaller-payment exception "could prompt some lenders to extend 
loans with substantially smaller payments but a substantially longer duration, which could impose 
higher costs on the consumer over repayment of the loan . .. Yet the Bureau concludes, without 
explanation, that the benefits of this exception outweigh this potential source of consumer harm. 

We disagree. It is highly likely that lenders will exploit this exception and harm consumers. 

For example, a lender could start a consumer on a $500 loan at 398% APR with 13 biweekly payments 
of $90.78. After six payments, the consumer is struggling, is eight days late, and the lender encourages 
renewal of the same loan and gives the consumer $126 in cash-out. There would be a presumption of 


“5 81 Fed. Reg. at 48027. 


223 



inability to pay both because the consumer is delinquent and because the cash-out is less than 30 days 
of payments. Assuming that a $45 payment would be viewed as "substantially smaller" than a $90.78 
one, the lender could avoid the presumption of unaffordability and refinance the consumer into a loan 
three times as long with 39 biweekly payments of $45 and a 225% APR. While the payments and the 
APR are lower than the original loan, the new one is more expensive: the total finance charge for the 
same loan amount has doubled, from $680.14 to $1,255.00, and the total cost has gone from $1,180.14 
to $1,755. 


Example of Loan Refinanced into Smaller Payments 


Original loan 

Refinanced loan 

Loan amount 

$500 

$500 

APR 

398% 

225% 

Biweekly payment 

$90.78 

$45.00 

Number of payments 

13 

39 

Total finance charge 

$680.14 

$1,255.00 

Total payments 

$1,180.14 

$1,755.00 


The CFPB may see a benefit for consumers with this type of refinancing because it reduces their 
payments and might avoid a default on the first loan. But there are several reasons why the potential 
benefit of the exception is not significant and is vastly outweighed by the potential harm. 

First, this exception will give lenders an incentive to push the ability-to-repay envelope on the first loan 
and offer loans with high, likely unaffordable payments. If the loan proves unaffordable, the lender 
then simply renews the loan with smaller payments but a higher total cost. This exception will be 
especially useful for lenders that seek to renew a leveraged payment mechanism that was lost under 
proposed § 1041.14 due to failed payments on an unaffordable loan. Even if the consumer ultimately 
defaults on the new loan, the lender may still come out ahead, because when a small loan has a long 
term, the lender recovers far more than the loan principal early in the term.®^® 

Second, the new loan harms the consumer in several ways even if the consumer ultimately pays it in 
full. The consumer likely incurs higher finance charges: $575 higher in the example given above. The 
consumer is in debt longer: in the same example, 18 months, compared to the 3 months remaining on 
the original loan. Over that longer period of time, the consumer risks overdraft fees, nonsufficient 
funds fees, late fees, and other consequences stemming from problems meeting other expenses. 

Third, the consumer has been taken advantage of by the bait-and-switch and ends up with a new loan 
that is substantially different than the one she originally agreed to. 

Fourth, the new loan may still end up in default, but later and at a higher cost to the consumer. If the 
consumer is going to default in any event, it is better to default sooner than later. The sooner the 
consumer defaults, the sooner the clock starts running on the statute of limitations on the loan and on 
the period that the default can damage her credit report. Postponing default also adds to the costs 
that a struggling consumer incurs before defaulting, including additional payments as well as the other 
consequences of unaffordable loans. 


®^®5ee NCLC, Misaligned Incentives at 20-22. 
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The CFPB notes that the lender would still need to satisfy the ability-to-repay requirements for the new 
loan. But that is cold comfort when the lender has already been wrong with its first assessment. The 
lender is highly likely to simply plug the new loan into its old formula and determine that any loan with 
smaller payments is now affordable. While the lender will have to account for income and expense 
volatility over any longer term, that vague requirement may not deter the lender unless the CFPB 
tightens it up, as discussed in section 10.4 above. 

A smaller-payment exception should be available only if the new loan does not increase the total actual 
dollar cost of the payments. This condition will ensure that the exception cannot be used to push 
consumers into longer, more expensive loans. 

11.5.2. The exception for substantial reduction in "total cost of credit" should require 
reduction in the total actual dollar cost of payments, not the merely the rate: § 
1041.10{c){2){ii). 

Proposed § 1041.10(c)(2)(ii) creates a second exception to the presumption of unaffordability if the 
new loan results in "a substantial reduction in the total cost of credit" compared to the first loan. 
Proposed comment 10(c)(2)(ii)-l explains that if the total cost of credit for the original loan was 100%, 
then a 45% total cost of credit is a substantial reduction but 90% is not. 

The phrase "total cost of credit" is defined in proposed § 1041.2(a)(18). The cost is "the total amount 
of charges associated with a loan expressed as per annum rate" as detailed in § 1041.2(a)(18)(i), (ii) and 
(iii). As this definition and the proposed comment make clear, the "total cost of credit" is an annual 
rate, not the actual total cost of credit. It is basically an APR (though with appropriately broader fees 
included than in the TILA APR formula). 

It is entirely possible—indeed, likely—that a loan with a lower "total cost of credit" will in fact have a 
higher actual total cost. Our biggest fear is that refinancing will push consumers into bigger, 
unaffordable longer-term loans that cost more and are a bigger debt trap. As detailed in other 
sections, both the underwriting requirements and the limitations on refinancing loans without 
substantial cash out give lenders an incentive to make payments smaller and loans bigger and longer. 

Bigger and longer loans almost always have lower interest rates. But that does not mean that they are 
better or safer loans that should be exempt from a presumption of unaffordability. To the contrary —if 
there are already indications that the consumer is struggling with the first loan, the last thing we should 
incentivize is bigger or longer loans, even if the rate is lower. 

Flere are a few examples of how lenders charge lower rates on bigger and longer loans, taken from the 
loans analyzed in a recent report by the National Consumer Law Center.®^^ We realize that there is a 
substantial jump in loan size (and variation in the state where the loans are made) in some of these 
examples, and they may not reflect a logical progression from one loan to another as a result of 
refinancing. But they do illustrate the larger point that lenders reduce rates as loans get bigger and 
longer. 


NCLC, Misaligned Incentives. 
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Lender 

State 

Loan* 

Interest 

Rate** 

# biweekly 
payments 

ACE Cash Express 

NM 

$500 

398% 

13 

ACE Cash Express 

CA 

$2,600 

209% 

20 

Advance America 

SD 

$500 

349% 

12 

Advance America 

CA 

$2,550 

196% 

26 

CashNetUSA (Enova) 

OH 

$800 

459% 

12 

CashNetUSA (Enova) 

OH 

$1,200 

379% 

15 

Elevate (Rise) 

TX 

$800 

350% 

10 

Elevate (Rise) 

AL 

$2,250 

274% 

26 

Speedy Cash 

MO 

$500 

430% 

39 

Speedy Cash 

MO 

$1,500 

199% 

39 

**Rates are rounded. Rates are generally as stated by lenders and may not be accurate 

APRS. 

*Fees may reduce the amount the consumer receives or may be added to the amount 
financed. 


Below are some examples of how a consumer who has a $500 loan at 398%, payable in 13 biweekly 
payments of $90.61, may be refinanced into a loan with a lower rate but a much longer-term and a 
higher cost. We do not know if the rate reductions shown would count as a substantial reduction. But 
all of these loans increase the total dollars that the consumer is obligated to pay. They also all 
substantially increase the remaining time the consumer is in debt, from doubling it to increasing it 
more than five-fold. As we have previously discussed, longer loans are especially dangerous, even if 
the payment is relatively small. 
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Refinancing Into Loan at Lower APR But Higher Cost 


Original 

Loan 

Remaining 

Balance 

after 6 
payments 

Refinanced 

Loan 1 

(same 

original 

loan, 

smaller 

payment) 

Refinanced 

Loan 2 
(bigger 
loan, same 
payment) 

Refinanced Loan 

3 (larger loan, 
same finance 
charge as 
original loan, 
higher total 
payments) 

Refinanced 

Loan 4 (same 
original loan, 
same finance 
charge 
remaining, 
more total 
payments) 

Loan 

$500 

$374.03 

$500 

$750 

$750 

$500 

APR 

398% 

398% 

225% 

296% 

145% 

172% 

# biweekly 
payments 

13 

7 

39 

26 

26 

13 

Payment 

$90.61 

$90.61 

$45.00 

$90.61 

$55.16 

$58.48 

Finance 

charge 

$684.21 

$260.24 

$1,255.00 

$1,605.86 

$684.16 

$260.24 

Total 

payments 

$1,184.21 

$634.27 

$1,755.00 

$2,355.86 

$1,434.16 

$760.24 


For example, the lender could provide a new $500 loan (which would give the borrower some cash 
back), reduce the rate from 398% to 225%, lower the payment from $90.61 to $45, but increase the 
term to 39 biweekly payments. Not only has the cost increased by nearly $1,000, but the consumer is 
put at considerable risk with the need to make payments for 18 months and the dangers of the 
leveraged payment mechanism. The lender could even put the consumer in a bigger loan as long as the 
APR goes down substantially. 

Instead of focusing on a reduction in rate, we strongly urge the CFPB to limit this exception to 
refinanced loans that have lower total payments than the payments remaining on the original loan. It 
is important to remember that this exception is only triggered after circumstances that indicate 
inability to repay. The consumer is reborrowing within 30 days of a balloon payment, is delinquent, or 
has said she cannot afford to pay the loan, or there are other indications that the refinancing is driven 
by unaffordability. The total cost going forward is more relevant to the loan's unaffordability at that 
point than the interest rate alone. 

If the total payments must be lower, and not just the rate, then the lender is less likely to stretch out 
the loan term; a shorter loan term is more likely to be sustainable for a struggling consumer. If the 
remaining term stays the same, then reducing the "total cost of credit" rate will also reduce the total 
dollar cost. For example, assume the original $500, 398% loan above, with the consumer refinancing 
after six payments. If the lender refinances the $374.03 balance by reducing the rate to 145% but with 
the same seven payments still remaining, the payment will drop from $90.61 to $65.91. Not only has 
the interest rate gone down, but the total dollar cost to repay the loan has dropped from $634.27 to 
$461.72. 

The lender may also extend the term on the new loan, but only if the total dollar cost is lower. That 
rule will put some brakes on the tendency to lengthen the loan, and will force a more substantial 
reduction in payment size. For example, using the same original loan and same refinanced $374.03 
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(with no cash-out), the lender could reduce the payment to $45 but require 13 more payments instead 
of seven. The APR would be 185% and the total dollar payments would be $585, below the $634.27 
currently due. 


Refinancing into Loan with Lower Actual Total Cost 


Remaining Balance 
after 6 payments 

Refinance 1: 

Same remaining term 

Refinance 2: 

Longer term 

Loan 

$374.03 

$374.03 

$374.03 

APR 

398% 

145% 

185% 

# biweekly payments 

7 

7 

13 

Payment 

$90.61 

$65.96 

$45.00 

Finance charge 

$260.24 

$87.69 

$210.97 

Total payments 

$634.27 

$461.72 

$585.00 


Requiring total payments to be lower than the remaining payments on the first loan discourages high 
rates, big loans and long terms. It encourages lower rates, reducing debt, and shorter time in debt. It 
creates exactly the right incentives without being prescriptive about what the new loan looks like. 

This approach also provides a simple, bright-line rule. Even $1 lower is sufficient; lenders do not have 
to guess whether the charges are "substantially" lower. Lenders have flexibility about how to design a 
refinanced loan, as long as they reduce the consumer's total costs and meet the general ability-to- 
repay requirements. These are the only circumstances under which there should be an exception from 
the presumption of inability to repay when consumers are struggling with an unaffordable loan. 

11.6. Overcoming the Presumption of Unaffordability: § 1041.10(d) 

11.6.1. In general. 

Proposed § 1041.10(d) describes how a lender can overcome the presumption of unaffordability either 
under § 1041.10(b) for certain loans following balloon payment loans or under § 1041.10(d) when 
there is a longer-term loan outstanding with certain indicia of unaffordability. The provision requires 
the lender to have reliable evidence that the consumer will have sufficient improvement in financial 
capacity to support a reasonable determination that the consumer can afford to repay the new loan 
despite the unaffordability of the prior loan. 

As an initial matter, we note that overcoming the presumption that the new loan is unaffordable does 
not change the fact that the old loan was unaffordable. The requirements of proposed § 1041.10(d) 
allow lenders to make a new loan "despite the unaffordability of the prior loan." 

Consequently, it is critical that the original loans be flagged as unaffordable and reported to the CFPB 
or otherwise captured in data that the CFPB will review. Refinanced unaffordable loans will not show 
up in the default rates; they will be considered paid in full. Lenders with more than minimal rates of 
unaffordable loans should be held in violation of the ability-to-repay rules even if the new loans are 
permissible. Lenders should not be allowed to routinely make and refinance unaffordable loans even if 
the lender can overcome the presumption that the new loan is unaffordable. The borrower is being 
forced into the subsequent loan due to the unaffordability of the first loan, which is likely due to a 
failure of underwriting. 
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We appreciate the admonition in proposed comment 10(d)-l that the presumption may be overcome 
only in "limited circumstances."®^® After a first unaffordable loan, it should truly be a rare exception 
that another high-cost loan with a leveraged payment mechanism or vehicle title security is permitted. 
To permit otherwise would allow an exception to swallow the rule and would encourage deficient 
ability-to-pay determinations at the outset. 

As discussed below in section 11.7, we urge the CFPB to prohibit a second refinancing, and we oppose 
the Bureau's statement that the proposal permits multiple successive refinancings.®^® However, we 
appreciate the Bureau's statement that "certain patterns of reborrowing may indicate that the 
repeated determinations that the presumption of unaffordability was overcome were not consistent 
with proposed § 1041.10(d) and that the ability-to-repay determination for such loans were not 
reasonable under proposed § 1041.9."®®° We urge the CFPB to scrutinize any pattern of reborrowing 
strictly. 

We support the CFPB's focus in § 1041.10(d) on "improvement in financial capacity." As explained in 
proposed comments 10(d)-l, -2 and -3, the focus is on a fundamental change in the consumer's overall 
capacity to repay a loan. That is, essentially the consumer has had an increase in residual income— 
either an increase in income or a decrease in major financial obligations. 

However, the CFPB should define the phrase "improvement in financial capacity" and make clear that it 
means only an improvement in "net income" or "major financial obligations." The proposed comments 
and discussion consistently lead to that conclusion, but the rule should be clearer. 

The first situation identified in the proposed Comments as representing an improvement in financial 
capacity is a temporary, unusual decline in income that is not reasonably expected to recur for the 
period of the new loan. Proposed Comment 10(d)-2 discusses a consumer who made the first six 
payments on a loan but then missed two payments because she was unable to work for two weeks. 

The lender could overcome the presumption of inability to repay because it reasonably determined 
that her residual income had returned to normal levels. The Comment notes that the income decline 
"is not reasonably expected to recur" for the term of the loan. 

It is critical that the loss of income in this situation be an unusual event that is truly not expected to 
recur. Many consumers have erratic work schedules without regular hours, juggle multiple, irregular 
part-time jobs, and do not have a steady paycheck. For these consumers, a dip in income from time to 
time is to be expected, and this volatility should be accounted for in the original ability-to-pay 
assessment. The fact that the consumer is working full hours at the time of the new loan does not 
represent an overall improvement in financial capacity if volatility is reasonably foreseeable during the 
term of the new loan. 

The second type of improved financial capacity identified in the proposed Comments is an "increase in 
net income." (Comment 10(d)-3.) The Comment does not give a specific example of this situation. But 
as with a dip in income, an increase in income must be a fundamental improvement in the consumer's 


®^® "Section 1041.10(d) permits the lender to overcome the presumption in limited circumstances evidencing a 
projected improvement in the consumer's financial capacity ...." Proposed Comment 10(d)-l. 

®29 81 Fed. Reg. at 48028 
®®° Id. 
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income, not a temporary spike that make not be sustained. For example, if the consumer got a new job 
with more regular hours or a higher wage, that is an improvement in financial capacity. The fact that 
the consumer was able to work more hours for the past two weeks but does not have any assurance 
that the increase in hours will be permanent should not be sufficient to rebut the presumption. 

The third type of improved financial capacity in the proposed Comments is a "decrease in major 
financial obligations." Proposed Comment 10(d)-3 gives the example of a consumer who moved to a 
new apartment and reduced her rent by more than $100. We support this example because it is a 
fundamental change in financial capacity leading to an increase in residual income. The fact that the 
consumer needed to buy back-to-school clothes last month, or has vowed to spend less on take-out 
food next month, would not be a decrease in major financial obligations. 

We support the examples in the Comments, and we urge the CFPB to be more specific as to what the 
Bureau means by an "improvement in financial capacity." The CFPB nowhere explains that phrase. The 
three categories identified above—an unanticipated dip in income that has ended and will not recur; an 
increase in income; a decrease in rent—all involve an improvement in net income or in major financial 
obligations, but this can be discerned only by parsing the examples. 

Thus, the CFPB should define "improvement in financial capacity" as only an improvement in "net 
income" as defined by § 1041.9(a)(4) or in "major financial obligations" as defined by § 1041.9(a)(2). 
This definition is consistent with the examples in the Comments and with the CFPB's discussion.It is 
also consistent with proposed Comment 10(d)-4, which explains that the lender must have reliable 
evidence "regarding the consumer's net income and major financial obligations sufficient to make the 
comparison required." 

As discussed in the next section, the CFPB appropriately chose to propose § 1041.10(d) "without 
permitting an unusual, non-recurring expense to satisfy the conditions of the test."®^^ Flowever, the 
distinction between unusual expenses and major debt obligation is not in either the rule or the 
Comments. Specifying that only net improvements in income and major financial obligations qualify 
would enhance compliance and prevent evasions. 


"The presumption can be overcome .... The Bureau recognizes, for example, that there may be situations in 
which the prior loan would have been affordable but for some unforeseen disruption in income or unforeseen 
increase in major financiai obiigations that occurred during the prior expense cycle and is not reasonably 
expected to recur during the underwriting period under § 1041.9 for the new loan. The Bureau also recognizes 
that there may be circumstances, albeit less common, in which even though the prior loan proved to be 
unaffordable, a new loan would be affordable because of a reasonabiy projected increase in net income or 
decrease in major financiai obiigations." 81 Fed. Reg. at 47958 (emphasis added). See aiso id. at 47966 (the 
presumption of unaffordability may be overcome "only in a narrow set of circumstances that are reflected in 
certain aspects of a consumer's financial capacity and can be verified through reliable evidence") (emphasis 
added). 

81 Fed. Reg. at 48029. 
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11.6.2. Unusual expenses should not be a third way to overcome the presumption of 
unaffordability. 

The Bureau asks whether unusual expenses should qualify as a third circumstance in which lenders 
could overcome the presumptions of unaffordability.®^^ We agree with the CFPB's decision not to 
permit "unusual" expenses to be used to rebut the presumption of unaffordability.®^^ 

This exception would completely swallow the rule. The life of every consumer is filled with erratic 
expenses that do not recur month to month. Car repairs, appliance break-downs, energy bill spikes and 
many other unpredictable or unplanned expenses happen all the time. Moreover, as the CFPB 
observes, "the fact that a consumer may cite a particular expense shock when seeking to reborrow 
does not necessarily mean that a recent prior loan was affordable."^^ An exception for unusual 
expenses would eviscerate the obligation to account for expense volatility. 

The CFPB has asked how to address unexpected and non-recurring increases in expenses, such as major 
vehicle repairs or emergency appliance replacements. 

First, these "unexpected" expenses are the excuse given for permitting high-cost loans in the first 
place. As the Bureau finds, consumers who borrow to meet basic living expenses appear more likely to 
end up in long sequences of reborrowing. So if a consumer is borrowing for that purpose, it would be 
unreasonable to find that she has ability to repay. Permitting lenders to refinance a borrower before 
the first loan is paid off due to a second "unexpected" expense just blesses a cycle of debt and 
reborrowing. 

Second, the rules should encourage shorter (3- to 6-month) loans that are not refinanced and do not 
trap consumers in a cycle of debt. If loans are shorter and consumers are able to successfully repay 
them without borrowing or being in perpetual debt, then consumers are more likely to be debt-free 
and able to take out a new loan when a new expense arises. 

Finally, if an unexpected expense is the reason the consumer is delinquent on the first loan, nothing 
prevents the first lender from working with the borrower to get back on track. A work-out does not 
have to involve a second loan. 

11.6.3. Time period for assessing improved financial capacity. 

The CFPB asks what is the appropriate time period for comparison of the consumer's financial capacity 
between the prior and prospective loans. The proposed rule would require the lender to compare the 
consumer's financial capacity "since obtaining the prior loan" to her capacity during the time period 
that the lender is required to assess for the new loan. We support this requirement together with our 
recommendation in section 10.4.2 above that, for any longer-term loan, the lender be required to do a 
"lookback" at the consumer's income and expense volatility for a period at least as long as the loan 
term. 


81 Fed. Reg. at 48029. 

Per the proposal, only an "unforeseen increase in major financial obligations" would qualify. We note that this 
would seem to be a rare occurrence. For example, if the consumer's rent was suddenly increased by $200, but 
the consumer then moved to another apartment to bring the rent back to the original level, that would qualify. 
®3=81 Fed. Reg. at 47980. 
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Of course, to rebut the presumption, the rule appropriately requires that the lender have verification 
that income or major financial obligations have sufficiently improved since obtaining the prior loan, 
regardless of what has occurred with basic living expenses. If expenses beyond what was projected for 
the term of the unaffordable loan have contributed to its unaffordability, the lender's new projection 
of basic living expenses must take that into account. And any improvement in income and major 
financial obligations must be sufficient to offset any necessary increase in the projection of basic living 
expenses. 


11.6.4. Reliable evidence. 

Proposed § 1041.10(d) allows a lender to overcome the presumption of unaffordability only if it 
"reasonably determines, based on reliable evidence" that there has been a substantial improvement in 
the consumer's financial capacity. Proposed Comment 10(d)-4 explains that reliable evidence "consists 
of verification evidence regarding the consumer's net income and major financial obligations sufficient 
to make the comparison required." The Comment gives bank statements reflecting direct deposits as 
an example of reliable evidence that permit the lender to determine the change in the borrower's 
income. The Comment also states that the borrower's self-certification is not reliable evidence. 

We support the requirements that the determination of improved financial capacity be both 
reasonable and based on verification evidence. There is a track record of evasions in this market and 
concrete evidence should be required to support claims of improved financial capacity. Insisting on 
clear evidence is especially important when a lender has already made one unaffordable loan. The 
verification evidence must be independent, third-party documentation that cannot be manipulated and 
clearly shows the improvement in financial capacity. 

The verification evidence generally should be of the same type and quality that is required to document 
the consumer's ability to repay in the first place. However, proxies should not be permitted, even in 
areas where they are in the original determination. For example, if the changed component of the 
consumer's situation is rent that was originally "verified" using a proxy, then that proxy should not be 
permitted to be used as reliable evidence in a new ability-to-pay determination. Actual documentation 
of the rent before and after should be required as documentation of a reduction in the borrower's rent; 
the lender should not be allowed to compare the previous "proxy" rent to the current actual rent. (See 
section 6.4.4.3.2 for related discussion.) 

11.7. Repeat Refinancings and Refinancings That Significantly Extend the Initial Term of the 
Loan. 

The CFPB has requested comment on whether a pattern of refinancing that significantly extends the 
initial term of the loan warrants application of a presumption of unaffordability and, if so, at what point 
that presumption would be warranted.®^® For the reasons discussed in sections 11.4.1.3 and 11.4.1.5 
above, extending loan terms—either by moving consumers into loans with longer terms, or by strings 
of refinancings—is strong evidence that the borrower lacks ability to repay and should thus carry 
presumptions of unaffordability. 


Fed. Reg. at 48026. 
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First, the CFPB should prohibit a second refinancing or impose a very high presumption that a second 
refinancing shows inability to repay without reborrowing. As discussed in section 11.7 above, it is 
especially critical to prohibit a second refinancing after a second loan has triggered the presumption of 
inability to repay. But this ban or presumption should apply any time a loan is refinanced for a second 
time, regardless whether there was a presumption for the first refinancing or not. 

In the absence of a presumption that applies whenever there is early refinancing, strict limits on repeat 
refinancing are essential to prevent consumers from being trapped in a long-term cycle of debt with 
repayment coerced through a leveraged payment mechanism. Even the first refinancing raises serious 
concerns, for all of the reasons discussed previously. With a second refinancing, there is even a greater 
likelihood that the lender has been able to game the system—either avoiding a presumption in the first 
place or rebutting it under the rules. Loans are likely refinanced either to deal with difficulty making 
the original payments or to deal with a new expense that the consumer cannot afford without 
reborrowing. If the CFPB wants its ability-to-pay requirements to have meat, especially the rules about 
income and expense volatility over the term of the loan, it simply cannot let lenders continue to claim 
that repeated refinancing is not a strong sign of inability to repay. 

Second, beyond prohibiting a second refinancing, several of our proposals above will prevent or lessen 
the chance of refinancings that significantly extend the initial term of the loan. These proposals 
include: 


• Make clear that the ability-to-repay standard means ability to repay without reborrowing. (See 
section 5.3.) 

• Require a more meaningful income and expense volatility cushion, particularly for loans longer 
than six months (see section 10.4). 

• Require lenders that have significant refinancing rates to consider income and expense 
volatility over the entire anticipated loan sequence, not just a single loan. (See section 10.4.2.) 

• View high portfolio-wide refinancing rates as evidence of unreasonable ability-to-repay 
determinations (see section 11.11). 

• Eliminate the exceptions for new loans with smaller payments and lower "total cost of credit" 
(i.e., the enhanced APR) unless the total dollar payments on the new loan are less than those 
remaining on the prior loan (See sections 11.3.2 and 11.5.) 

• Require a consumer to have made substantial progress repaying the loan (i.e., 75% of 
principal), rather than to have taken more than a certain amount of cash-out, in order to avoid 
a presumption of inability to repay. (See section 11.4.8.) 

• Do not add a third method of overcoming the presumption of unaffordability based on unusual 
expenses. (See section 11.6.2.) 

Third, if the CFPB does not prohibit second refinancings, it should impose a presumption of 
unaffordability on any string of refinancings that increases the time in debt from the outset of the 
original loan by more than 50%. When borrowers take out covered loans, they have an expectation of 
how long they will be in debt. Once the consumer is stuck in an unaffordable loan, the lender will 
exploit their desperation for a cash-out refinancing, even if it significantly extends their time in debt. 
Imposing an outer limit will help prevent refinancing abuses. The only exception should be for a 
refinance that happens after 75% of the loan has been repaid or after the second to last payment, 
whichever is later. In that case, the end is in sight, and a refinance is closer to simply taking out a 
second loan after the first one has been paid off. 
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11.8. Prohibit a § 1041.9 Loan within 60 days of a Short-Term Exemption Loan: § 1041.10(e) 


Proposed § 1041.10(e) prohibits a covered longer-term loan under § 1041.9 for 30 days following a 
short-term exemption loan made by the same lender or affiliate under § 1041.7. In other words, there 
are no exceptions or circumstances that allow a lender to rebut the presumption of inability to repay 
during and for 30 days following a short-term loan that was not underwritten in accordance with the 
ability-to-repay requirements. 

We strongly support a prohibition in this situation. As discussed earlier in these comments, we oppose 
§ 1041.7 in its entirety; no loans should be made without determining ability to repay. We also oppose 
allowing three non-underwritten short-term loans in succession. But if the CFPB is going to allow those 
loans, lenders certainly should not be allowed to entrap a consumer without assessing ability-to-repay 
and then switch the consumer to a longer installment loan. We agree that there should be absolutely 
no exceptions for covered long-term loans made in close proximity to short-term exemption loans. 

However, we strongly urge the CFPB to extend the cooling-off period to 60 days. As discussed in 
section 8.3.1, 60 days is a more appropriate period to ensure that the borrowing is not driven by the 
unaffordability of the balloon payment. As discussed in section 11.6.3, a longer period is especially 
important when the balloon is followed by a longer-term loan, because there are fewer limits on 
extended debt traps for longer-term loans and more potential for bait-and-switch. And those reasons 
are even more compelling when a longer-term loan follows a short-term exemption loan under § 
1041.7 that has no affordability requirement. 

Indeed, the idea that the impact of a balloon payment—the affordability of which was never 
assessed—on a distressed borrower's finances has disappeared after 30 days is not tenable. There is 
little or nothing in the Bureau's proposed ability-to-repay requirements that would capture the 
unaffordability of the prior loan or prevent these bait-and-switch tactics. The ability-to-repay rules for 
a longer-term loan focus on the affordability of the new loan payment in light of income, future debt 
obligations, and future basic expenses. Even if the consumer is driven to seek a new loan to cover the 
unaffordability of the prior loan, nothing in the required analysis captures that fact: 

• The lender need not analyze what happened in the previous 30 days (though we have urged 
that it should). 

• While the lender must obtain a credit report—and we have urged the Bureau to make clear 
that delinquencies on the credit report must be considered (see section 6.3.5)—difficulty in 
the last 30 days will not show up in a credit report. 

• Even the indicia of unaffordability in § 1041.10(c) will not matter because there will be no 
prior loan outstanding 31 days later and none of those indicia (i.e., recent delinquent 
payments) are incorporated into the basic ability-to-repay requirements. 

Thus, even if the new borrowing is clearly driven by the unaffordability of a short-term balloon loan 31 
days ago, the lender has no burden to show an improvement in the borrower's financial circumstances 
sufficient to afford the new loan. 

It is highly likely that payday lenders will use unaffordable short-term exemption loans as a gateway to 
longer-term debt traps. Indeed, a very large market share of payday loans comes from states where 
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both high-cost short-term and high-cost longer-term loans are currently permitted—including 
California, Mississippi, Missouri, Ohio, and Texas. If the 30-day cooling off period proves insufficient to 
allow the consumer's refinances to recover, which data suggest we should expect (see 8.3.1 above), 
then a bait-and-switch will be far too easy. Preserving this role for short-term exemption loans will also 
undermine the efforts of non-payday states to keep those loans out of their states, as discussed in 
section 9.6 above. For these reasons, we strongly urge the Bureau to impose a 60-day cooling off 
period between a § 1041.7 loan and a longer-term loan. 

11.9. Prohibit § 1041.11 and § 1041.12 loans within 60 days of a § 1041.7 loan by the same 
lender: § 1041.10(e) and Comment 10(e)-l. 

Proposed Comment 10(e)-l explains that the requirement of a cooling-off period after a short-term 
exemption loan does not apply when the new loan is a lower cost longer-term exemption loan made 
under proposed § 1041.11 or § 1041.12. We agree that lenders making loans under § 1041.11 or § 
1041.12 should be allowed to refinance unaffordable short-term payday loans made by other lenders. 

However, we urge the CFPB to apply the cooling-off period to longer-term exemption loans under § 
1041.11 or § 1041.12 from the same lender/service provider or affiliate. The lender that made the 
unaffordable balloon payment loan without an ability-to-repay determination should not be allowed to 
make another covered loan within the cooling-off period, even if it is a lower-cost longer-term 
exemption loan. Those loans are also exempt from ability-to-repay requirements and may be 
unaffordable. The fees could also be substantial, resulting in high APRs. For example, a 60-day, $300 
loan with a $50 fee, 36% interest and two monthly payments of $182.91 has an APR of 171.7%. That is 
likely unaffordable for many borrowers. 

If a lender that made a short-term payday loan without underwriting wants to help the consumer 
refinance into a more affordable loan, it can make a non-covered loan under 36% (or even, 
unfortunately, a high-rate loan without a repayment device). But the lender that made the 
unaffordable loan should not have any exceptions to a 60-day waiting period for covered loans. 

Thus, proposed § 1041.10(e) should be revised to read "a lender must not make a covered longer-term 
loan under §§ 1041.9, 1041.11 or 1041.12 during the time period ...." The proposed Comment should 
be revised to clarify that only a new lender that did not get the consumer stuck in the unaffordable 
loan can make the longer-term exemption loans. 

We also note this recommendation at 12.3 and 12.4 in our discussion of longer-term exemption loans. 

11.10. Prohibit any non-covered loan from being used as a bridge loan: § 1041.10(f). 

Proposed § 1041.10(f) prevents a lender from using a "non-covered bridge loan" to avoid the 30-day 
cooling off period after a short-term loan or a longer-term balloon-payment loan. A "non-covered 
bridge loan" is defined in proposed § 1041.2(a)(13) as a non-recourse pawn loan made during the 30- 
day period if the loan is substantially repayable within 90 days. Section 1041.10(f) essentially prohibits 
these loans from being used as bridge loans between two covered loans that could otherwise not be 
made back to back without a 30-day gap. As proposed, the time during which the bridge loan is 
outstanding does not count towards the 30 days. 
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Thus, if a consumer takes out a pawn loan 5 days after a short-term loan and redeems the pawned item 
after 14 days, those 14 days do not count towards the 30-day cooling off period. There must be an 
additional 25 days before the next covered loan in order to avoid the limitations during the 30-day 
period. 

We support rules to prevent pawn loans from being used as bridge loans. However, we urge the CFPB: 

• To prohibit use of any non-covered loan as a bridge loan; and 

• To require a full 30 (or 60, as we propose) consecutive days without borrowing, unless 90 days 
have elapsed between covered loans and 30 consecutive days have elapsed since the last 
balloon payment loan (covered or not). 

The purpose of the presumption period is to make sure that the new loan is not provoked by the 
unaffordability of a short-term loan or longer-term balloon-payment loan. That purpose would be 
defeated if lenders could use pawn loans during that period. Some payday lenders are also 
pawnbrokers, and it would be quite easy for them to make a pawn loan. Moreover, as discussed in 
section 4.7.2, we already have fears that lenders will claim that loans are a pawn to avoid coverage. 
While there may be reasons to exempt pawn loans from this rulemaking, that exemption should not be 
exploited during the period when lending would otherwise be prohibited or restricted to evade the 
protections of the rule. 

For the same reasons, however, we believe that a covered lender should not be allowed to use any 
type of non-covered loan as a bridge loan. Even without a leveraged payment mechanism, lenders can 
use aggressive debt collection tactics, security interests in cell phones or other household goods, or 
other methods to coerce repayment of unaffordable loans. If these loans only need to last the waiting 
period in between other covered loans, a wide variety of non-covered loans could be used to evade the 
purpose of a presumption period. 

Even if the interest rate on the bridge loan is 36% or less, covered lenders should not be allowed to use 
non-covered loans as a bridge to defeat the protections for balloon payment loans. Especially if the 
bridge loan is a short-term balloon-payment loan or otherwise has large payments, repayment of the 
principal alone can be a challenge, and a low interest rate does not necessarily make it affordable. And 
lenders may be very willing to forgo any significant interest for a short period of time so that they can 
keep the borrower trapped in a cycle of debt and linked up with a new covered loan. Thus, new 
covered longer-term loans should be covered by the presumption of § 1041.10(b) or the prohibition of 
§ 1041.10(e) until the consumer has survived 30 days without any borrowing from that lender since the 
prior covered short-term loan or longer-term balloon-payment loan. 

In addition, we urge the CFPB to require the 30 days to be consecutive. That is, a bridge loan should not 
simply toll the counting of the 30 days; it should reset the clock so that another 30 days without 
borrowing is required in order to avoid the rules of §§ 1041.10(b or (e). 

A tolling rule does not sufficiently protect borrowers from the impact of unaffordable balloon payment 
loans. For example, assume that the lender makes the borrower another loan 15 days after the third 
consecutive short-term exemption loan. The lender offers a 30-day balloon payment loan at 300% APR 
but with no post-dated check requirement. After aggressive debt collection calls, the consumer repays 
that loan. A tolling rule would permit a new covered loan 15 days later without any presumption or 
ban, notwithstanding the fact only 15 days have elapsed since the last balloon payment. Instead, 
another 30 days should be required. 
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In addition, a tolling rule is confusing. It requires the lender to keep track of how many days elapsed 
before the non-covered loan and calculate how many days after the non-covered loan before a new 
covered loan may be made without consequences. It is simpler and will enhance compliance and 
enforcement to have a clear rule that 30 consecutive days without borrowing must elapse before a 
second covered loan (unless any of the exceptions apply). 

The only exception to a 30 consecutive day rule should be when the period between the two covered 
loans becomes so long that it is reasonable to view the new loan not as a bridge loan but as an 
independent loan not covered by this rule. In addition, the bridge loan must not be designed to compel 
reborrowing. Thus, 30 consecutive days without reborrowing should be required between covered 
loans to avoid §§ 1041.10(b) and (e) unless: 

• a full 90 days have elapsed between covered loans, AND 

• the bridge loan is not a balloon payment loan. 

These limitations are necessary to ensure that a covered lender is not using gaps in the rule to evade 
the protections of the rule and to use unaffordable loans to keep the consumer in a cycle of debt. 

11.11. Limit Portfolios With High Rates of Reborrowing Even if Individual Refinances Are 
Permitted. 

All the rules in proposed § 1041.10 are aimed at individual loans and individual consumers. They set 
out limitations, procedures and prohibitions that govern whether and how lenders may refinance a 
particular consumer from one covered loan into another one. 

But just because the rules do not impose absolute prohibitions on refinancing in certain situations, that 
does not mean that those refinancings are not problematic. The CFPB is trying to walk a delicate line 
between giving consumers and lenders the flexibility to refinance in situations where there are fewer 
concerns about inability to repay without opening up loopholes that permit unaffordable lending. The 
rules cannot draw that line perfectly for all situations. Even if the CFPB adopts all of our suggestions— 
and especially if it does not—there will refinancings that are permitted under the rules but that 
nonetheless mask a consumer who was unable to repay a loan without reborrowing. 

In fact, proposed § 1041.10 is not even designed to prohibit new loans that are driven by a need to 
reborrow following an unaffordable loan. Several of the provisions permit reborrowing "despite" the 
unaffordability of the first loan. The rule is designed primarily to ensure that the second loan is 
affordable, not to prohibit refinancing of unaffordable loans. Thus, the refinancing still may reflect 
poorly on the first loan. 

For these reasons, it is critical for the CFPB to watch portfolio-wide reborrowing rates carefully and to 
take steps if those rates are high even if each individual case is arguably permitted under the rule. As 
discussed above, refinancing before the first loan is repaid in full—or shortly after a balloon-payment 
loan—is a strong sign of inability to repay without reborrowing. The exceptions and presumption 
rebuttal rules should be occasional exceptions, not routine excuses for lenders to make unaffordable 
loans and then refinance them. Refinancing is also problematic even if none of the indicia in § 1041.10 
are present and the exceptions and rebuttals are not triggered at all. Overdraft fees and other 
struggles paying other expenses will not be captured in § 1041.10. 
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The goal of this rule is to stop lenders from getting consumers stuck in a cycle of debt. The best proof of 
success will be consumers who take out loans, repay them successfully, and then feel no immediate 
need to reborrow. Consequently, it is critical to scrutinize refinancing rates carefully as part of 
considering whether lenders are making reasonable ability-to-repay determinations, as discussed more 
fully in sections 11.4.1 above. 


12. EXEMPTION FROM ABILITY-TO-REPAY FOR LONGER-TERM LOANS IS VULNERABLE TO 
EXPLOITATION: § 1041.11 and § 1041.12. 

Sections 1041.11 and 1041.12 provide exemptions from the ability-to-repay determination 
requirements for longer-term loans. Section 1041.11 provides an exemption tracking the National 
Credit Union Administration's Payday Alternative Loans (PAL) program for loans not exceeding annual 
interest of 28% and a $20 application fee, up to six times annually (the PAL exemption). Section 
1041.12 exempts loans with an APR of 36% or less, fee-inclusive with the exception of an origination 
fee that can be $50 or a reasonable portion of the lender's origination costs, made up to four times 
annually per lender, so long as the portfolio-wide default rate does not exceed 5% (the Section 12 
exemption). 

As proposed, the longer-term exemption loans pose risk of inflicting substantial harm for three primary 
reasons. 

First, any exemption from an ability-to-repay requirement is inconsistent with and undermines the 
central principle underlying the rule. That principle matters not only for this rule, but for the 
significance of the ability-to-repay principle in every credit-related context, in every regulatory sphere, 
going forward. Importantly, these exemptions were designed with the intent of excluding products 
currently issued by credit unions and community banks that have not been a cause for great concern of 
consumer harm. But they will be available to all lenders and vulnerable to exploitation. The Bureau 
should apply the ability-to-repay principle to every covered loan. 

Second, any exemption must not sanction unreasonably high origination fees, lest the risk of 
substantial harm is too great. The $50 fee sanctioned on each loan in the default-based exemption, 
permitted four times annually, regardless how small the loan is or how short the term. The fee is too 
high and is not adequately supported by the data the Bureau presents. Moreover, this fee has no clear 
upper bound, which could result in very costly loans, particularly small ones. The precedent of the 
CFPB endorsing such a high fee origination fee on a small dollar loan will undermine states' efforts to 
maintain the integrity of their interest rate caps. In addition, a high upfront fee encourages lenders to 
flip borrowers from one early refinance to another, adding to the risk of the substantial harm. If this 
exemption is retained, the rule should limit the fee to 10% of the credit extended up to a maximum of 
$30, charged once per year. To discourage loan flipping, it should also require a pro rata refund of 
origination fees for early refinancings. 

Third, the rule must be carefully designed to ensure that lenders do not use longer-term exemption 
loans as bridge loans to evade the provisions aimed at preventing flipping for both short- and longer- 
term loans. As designed, the rule does not prevent lenders from putting borrowers directly into 
exemption loans following an unaffordable balloon loan or any longer-term loan repaid early. This has 
the effect of (1) masking the unaffordability of the prior loan by tiding the borrower over until the 
lender can put the borrower back into a non-exempted covered loan; (2) assisting lenders to continue 
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making unaffordable balloon loans without the restrictions of this rule, and (3) ultimately permitting 
the lender to keep the borrower in unaffordable debt indefinitely, without ever triggering a 
presumption of inability to repay. Thus, the rule should prohibit lenders from using longer-term 
exemption loans as bridge loans. 

We discuss these three issues in more detail below. At sections 12.5-12.7, we comment on additional 
details of the proposed exemptions. Among other recommendations in those sections, we urge that 
vehicle title loans not be eligible for these exemptions. 

Finally, we support the Bureau's decision not to include the exemption based solely on a 5% payment- 
to-income ratio included in the preliminary SBREFA outline. There is little reason to presume that a 
$100 monthly loan payment will be affordable for a typical, already financially distressed borrower 
earning $24,000 per year. Indeed, the Bureau's more recent data found that default rates on high-cost 
installment loans, even at payment-to-income ratios not exceeding 5%, reached 28-40%. Flowever, as 
discussed above, we do believe that payment size matters, and we urge the Bureau to scrutinize loans 
with large payment-to-income ratios. 

12.1. The Ability-to-Repay Principle Should Apply to Every Loan. 

The ability-to-repay principle is the cornerstone of this rule and one of responsible lending, generally. 
See 5.1 above. Any exemptions risk undermining that principle—one that is particularly important in a 
market aimed at lower-income, financially distressed borrowers. 

12.2. Any Exemption Should Not Sanction High Origination Fees. 

The Section 12 exemption sanctions far too high an origination fee, four times per year (per lender), 
and encourages loan flipping. 

The Bureau explains the origination cost framework as intended to accommodate existing practices at 
community banks while providing lenders with certainty about permissible costs to facilitate lending. 
But in designing an exemption for one particular market that is available to all lenders, the Bureau 
sanctions too high a fee on every loan in light of existing practices. The approach leaves considerable 
uncertainty about how high the origination fee can reasonably be. The Bureau does solicit more 
feedback on origination fees on accommodation loans and the costs reflected in those fees, "including, 
among others, labor costs, document preparation costs, and any costs of using the applicable 
underwriting methodology."®^^ 

The safe harbor amount of $50 is very high, particularly if charged four times annually (per lender) as 
permitted. In explaining its determination of $50, the Bureau notes that in a community bank survey, 
$50 was the median fee for loans under $1,000 when the fee was set as a fixed dollar amount. Several 
factors strongly suggest this amount is far too high for a safe harbor available to all lenders: 

• Though the survey did not report average loan terms, it seem unlikely that these 

accommodation loans typically have terms as short as 90 days. Yet the exemption would 
permit the fee four times annually, per lender. 


Fed. Reg. at 48044. 
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• Even based on the fees reported in the survey alone, $50 is a high fee: 

o When set as a percentage rather than a dollar amount, the average fee was 3%, which 
translates to $30 on a $1,000 loan, the highest loan in the range. On a $500 loan, that 
fee would be $15. 

o One-third of the banks charged no loan fee on loans less than $1,000 in addition to the 
rate. 

• The average "typical interest rate" was only 12.1% for loans less than $1,000—one-third the 
amount permitted under the exemption—and the "average maximum rate" was only 16.7%. 
Thus, it seems unlikely that many banks charged both 36% interest and a full $50 fee. But 
certainly other lenders will charge the maximum. 

• The loans in the survey were significantly underwritten—78% verified income and 93% verified 
major financial obligations. We cannot count on other lenders to do the same. 

• This survey was for accommodation loans, made relatively infrequently, for which lenders may 
not have highly automated origination systems. Yet this fee would become the safe harbor 
even for lenders who want to bring this loan product to scale and fully automate it, thus, 
presumably, being able to originate the loan at a much lower cost. 

The practices of community banks and other banks making accommodation loans may not be 
particularly concerning. But other lenders may exploit the exemption to charge four $50 fees on small 
loans annually, including quickly flipping borrowers from loan to the next to generate the next fee.“® 
State legislatures also may be persuaded by this precedent to permit fee-snowballing that results in 
high-cost loans. Sanctioning a minimum origination fee of $50 on loans with no minimum loan size will 
make it harder to oppose industry proposals to layer fees on top of deceptively low interest rate 
caps.®^® 

The lack of a maximum fee poses even greater risk of harm. While proposed § 1041.12(b)(5)(i) requires 
the fee to be a "reasonable proportion of the lender's cost of underwriting loans," that provides little 
limitation. Proposed Comment 12(b)(5)(i)-l does not provide additional clarity. 

The CFPB's discussion of this provision implies that the standard would be similar to the Regulation Z 
requirements for an application fee to be excluded from the APR.®'*® But that is little comfort. Kinecta 
Federal Credit Union, for example, has used the Regulation Z loophole to evade its federal usury cap 
and charge a $37.50 application fee on top of 15% interest to make two-week payday loans that have a 


For example: $100, 2-month loan with a $50 origination fee would have an APR including the fee of $432%; a 
$300, 3-month loan an APR of 137%. Of course if the fee increases to $75 or $100, the effective APR does as well. 
Yet no ability-to-repay determination would be required. 

See, e.g., Tenn. Code Ann. § 45-12-111 (2016) (allowing 24% interest per annum plus a "customary fee" limited 
to 0.7% of the average daily principal balance"); FI.B. 520, 2016 Reg. Sess. (Ky. 2016) (allowing 24% interest per 
annum plus an unlimited "customary fee"). 

®'’° The Bureau mentions these fees—among others, labor costs, document preparation costs, and any costs of 
using the applicable underwriting methodology—which would be application fees under Regulation Z if charged 
to every applicant. 
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true annual rate in the triple digits.In addition, the standard will be remarkably difficult to enforce. 

It is difficult for the outside observer to know whether a high fee is related to underwriting costs or not. 
And the rule is not clear as to what a "reasonable portion" of those costs is. 

Instead, if the CPFB retains this exemption, we urge it to: 

• Limit the fee to 10% of the credit extended up to a maximum of $30.®"*^ Thus, a $200 loan 
could have a fee of only $20, while larger loans could have a higher fee; and 

• permit only one fee per year.®^^ 

If the Bureau continues to permit multiple fees per year, require that the fee be refunded on a pro rata 
basis if a loan is refinanced; otherwise, the incentive to flip borrowers is too great. The Bureau has 
clear authority to provide for pro rata fee refundability using its broad exemption authority. 

12.3. Lenders Must Be Prohibited from Using Longer-Term Exemption Loans as Bridge Loans. 

As designed, the rule does not prevent lenders from putting borrowers directly into longer-term 
exemption loans during or soon following an unaffordable balloon loan from the same lender, or any 
longer-term loan repaid early from the same lender. This has the effect of (1) masking the 
unaffordability of the prior loan by tiding the borrower over until the lender can put the borrower back 
into a non-exempted covered loan; and (2) ultimately permitting the lender to keep the borrower in 
unaffordable debt indefinitely, without even triggering a presumption of inability to repay. 

We note that the SBREFA outline would have prohibited lenders from making longer-term exemption 
loans if the borrower had another covered loan outstanding from any lender. We do not oppose 
permitting an exemption loan from a different lender with a covered loan outstanding or shortly 
thereafter. We agree that lenders making loans under § 1041.11 or § 1041.12 should be allowed to 
refinance unaffordable short-term payday loans made by other lenders. But we do urge the following, 
all of which are discussed in more detail in section 11 of our comments addressing refinancings of 
longer-term loans: 

• A presumption of unaffordability on a longer-term exemption loan: 

o when a non-exempt covered short-term loan from the same lender is outstanding and 
for 60 days thereafter. 

o When a lender refinances its own non-exempt longer-term covered loan and indicia of 
unaffordability are present. 

o when a lender refinances its own Section 12 loan into another longer-term exemption 
loan and indicia of unaffordability are present. 

A prohibition on a longer-term exemption loan within 60 days of a short-term exemption ioan 
from the same lender. 


http://nixlending.com/en/personal-loans/detail/pavdav-cash-advance : Flere is example for long-term loan as 
well: http://nixlending.com/en/personal-loans/detail/pavdav-pavoff-loan, 18% APR + $49.95 Application fee 
“^The Durbin/Cartwright bills would limit the cost of closed-end credit to a fee-inclusive 36% APR with the 
exclusion of a $30 application fee charged one time per year. Oregon's fee limit is $10 per $100 up to a maximum 
of $30; that fee cannot be charged on the two subsequent renewals. 54 Or. Rev. Stat. § 725A.064. 

MLA regulations exempt only one PAL fee a year from the MAPR. 
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12.4. The Combined Use of Exemptions, as Permitted by the Proposal, Poses Undue Risk of 
Substantial Harm. 

Because the short- and longer-term exemptions as proposed would operate in three distinct silos, the 
proposal would permit a lender to keep a borrower in substantial debt the entire year, paying 
substantial fees, without ever determining their ability to repay. 

Consider the following relatively conservative scenario that could occur over a twelve-month period: 


Short-term exemption loans: six 14-day loans of $500 each, at $15 per $100 

NCUA exemption loans: six 60-day loans of $500 each, 28% APR plus a $20 fee 

Default-based exemption loans: four 90-day loans of $1,000 each, 36% APR plus a $50 fee. 


In this scenario—with the lowest likely fees on the short-term and default-based exemption and with 
the borrower receiving longer-term exemption loans from only one lender—a borrower would pay a 
total of $1,118 in fees and interest over a 12-month period, with no ability-to-repay determination. 

This example underscores the risk of harm that exemption loans pose to consumers, particularly in the 
short-term space; when high origination fees are permitted in the longer-term space; and when there 
are no restrictions on making exemption loans when other types of exemption loans shortly following 
or during other exemption loans from the same lender. 

12.5. Additional Comments on the PAL Exemption: §1041.11. 

(For discussion of additional issues common to both proposed exemptions, see section 12.7 below.) 

The Bureau proposes this exemption for loans that share certain features of the NCUA's existing payday 
loan alternative (PAL) program. It notes its objective is to facilitate access. The Bureau notes the 
purpose of the exemption is to allow those credit unions making PAL loans to continue to do so, as well 
permitting other lenders, including banks and non-depositories, to make similar loans as well. 

As the Bureau reports, nearly 20% of federal credit unions made PAL loans during 2015.®^^ The average 
loan size is about $678 with an annualized net charge-off rate as a percentage of balances outstanding 
of 7.5%.®"*® The Bureau notes that it believes PALs average 100-day loan terms with an all-in APR of 
about 43%.®^® 

We support the Bureau's decision not to make the exemption more permissive than it has despite 
being urged to so by non-depository SERs. We also appreciate the Bureau's emphasizing that these 
loans may only be made where they are otherwise permitted by State law. 


Fed. Reg. at 47982. 
Id (citing 2014 data). 
®'’®81 Fed. Reg. at 47892. 
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12.5.1. Availability for vehicle title loans. 


The proposed exemption, unlike the short-term exemption, would be available for vehicle title loans; 
we oppose this approach. The Bureau does not note, and we are not aware of, federal credit unions 
currently making PAL program loans—at the higher cost permitted by the PAL program—secured by 
vehicle titles. Thus, it is not at all clear that a significant justification the Bureau offers for the NCUA- 
based exemption—to permit PAL programs to continue as usual—applies with respect to vehicle title 
loans. In addition, we note a concern the Bureau raises in the context of excluding vehicle title loans 
from the short-term exemption: that because vehicle values typically far surpass loan amounts, 
lenders may have incentive to make unaffordable loans and profit from repossession of the vehicle. 

12.5.2. Loan term conditions: § 1041.11(b). 

The exemption would limit the loan term to six months, the principal amount to $200-$l,000, and total 
cost of credit to not more than the cost permissible for Federal credit unions to charge under the NCUA 
PAL regulations. We see no reason to loosen these restrictions as laid out by NCUA. With respect to 
the six-month loan term, we reinforce NCUA's concern, as the Bureau does, that loans longer than six 
months may have unintended negative consequences. On loan size, we agree that larger loans when 
accompanied a leveraged payment mechanism may present more risks to consumers. 

We emphasize, as the Bureau does, that Regulation Z limits application fees to the recovery of costs 
associated with processing applications for credit that are charged to all consumers who apply. This 
suggests that the fee should not always be the maximum of $20, and that this fee should decrease 
over the course of making the loans to the same customer. 

12.5.3. Borrowing history condition: § 1041.11(c). 

The exemption would limit loans on a per lender/affiliate basis to no more than three per 
lender/affiliate within 180 days. We support these limits but emphasize, as discussed in 3.4.2 above, 
that they should include loans made by the same service provider or their affiliates as well. 

We urge further restrictions based on borrowing history related to other covered loans made by the 
same lender/service provider; see 12.3 above. 

12.5.4. Income documentation condition: § 1041.11(d). 

The exemption would require that lenders maintain and comply with policies and procedures for 
documenting proof of recurring income. It would permit any procedure that satisfies the lender's own 
underwriting obligations. The Bureau notes that this requirement has been relaxed since the SBREFA 
outline, which would have required "verifying" income, mirroring the PAL program guidelines. We 

recommend underwriting requirements that track the PAL regulations.^''^ 


“M2 CFR 701.12(2). 
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12.6. Additional Comments on Section 12 Exemption: §1041.12. 


(For discussion of additional issues common to both proposed exemptions, see section 12.7 below.) 

Proposed § 1041.12 would exempt from the ability-to-repay and disclosure requirements (but not from 
the failed payments rules) loans that meet the following conditions: 

• Not structured as open-end credit; 

• Term of no more than 24 months; 

• Repayable in two or more substantially equal payments due at equal intervals no more 
frequently than monthly; 

• Smoothly amortizing with payments allocated by applying a periodic interest rate; 

• The total cost of credit is no more than a 36% annual rate except for a single 
origination fee; 

• The origination fee may be the higher of $50 or a reasonable proportion of the lender's 
costs of underwriting the loans; and 

• The 12-month portfolio default rate must not exceed 5%. 

The Bureau proposes this exemption for loans that it describes as sharing certain features of loans 
made through community bank and other depository accommodation lending programs. Again, the 
Bureau notes the objective of facilitating access. As noted in sections 12.2 and 12.3 above, our key 
concerns relate to the high origination fee, the related incentive to flip loans, and the use of the 
exemption as a bridge loan. We address additional issues below. 

12.6.1. Availability for vehicle title loans. 

The proposed exemption, unlike the short-term exemption, would be available for vehicle title loans. 
We understand that some banks and credit unions make auto refinance loans and that this exemption 
may accommodate some of them. But in our conversation with banks and credit unions, it appears 
that many of these loans are well below the cost that would trigger coverage under the rule at all. It is 
especially likely that a refinance loan would be low cost and not a covered loan if the borrower has 
been current on the existing auto loan and the loan is for less than the value of the car. If the borrower 
is not current, then the ability-to-repay requirements are all the more important. Again, depositories 
are in a position to be able to make a relatively inexpensive reasonable determination of ability to 
repay, and they should be required to do so particularly on any loans that put a borrower's car at risk. 

More concerning is the possibility that this exemption will be exploited by non-depository lenders. In 
particular, the refund of the $50 origination fee is a wholly inadequate remedy for an individual 
borrower whose car has been repossessed because of an unaffordable loan. Any benefit or "access" 
facilitated by this exemption for vehicle title loans is dwarfed by the risk of harm it poses. Thus, we 
oppose making this exemption available for vehicle title loans. 

12.6.2. Loan term conditions unique to the default-based exemption: § 1041.12(b). 

The exemption would limit the loan term to a maximum of 24 months and the modified total cost of 
credit to a maximum annual rate of 36%, where the modified cost excludes a single origination fee. 

That fee may either represent a reasonable proportion of the lender's cost of underwriting loans under 
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this section or may be up to $50 even if the iender's costs are iower. See section 12.2 above for our 
discussion of the origination fee. 

The Bureau aiso soiicits feedback on the inciusion in the modified totai cost of credit the cost of 
insurance products reiated to a iender's vehicie security interest. The Bureau notes that some 
community banks, credit unions, and other instaiiment ienders may require these products on such 
ioans, and notes that it beiieves the risks of the ioan being unaffordabie increase in those 
circumstances. We agree and urge the Bureau to inciude, as proposed, not oniy the cost of "required" 
credit insurance products but aiso the cost of those the iender may describe as "voiuntary."®'*® We note 
that often products that ienders ciaim are voiuntary have high attachment rates strongiy suggestive of 
coercion. See section 3.9 above on the "totai cost of credit" definition above for further discussion. 

12.6.3. Borrowing history condition: § 1041.12(c). 

The exemption wouid iimit ioans on a per iender/affiiiate basis to no more than two per iender/affiiiate 
within 180 days. The Bureau asks whether a different iimit, iike one every six months, wouid better 
achieve the objectives of the exemption (inciuding, the Bureau notes, consumer protection and access). 

First, we again emphasize the importance of appiying any same iender/affiiiate iimit to same the 
service provider/affiiiate as weii; see section 3.4.2 above. 

in addition, four ioans per year with a high and/or uniimited origination fee is too many. This is 
particuiariy concerning given that the iimit does not appiy across ienders, as the SBREFA outiine 
proposed it wouid. 

We urge further restrictions based on borrowing history reiated to other covered ioans made by the 
same iender/service provider; see 12.3 above. 

12.6.4. Default rate limit of 5% and remedy for exceeding it: § 1041.12(d). 

The exemption would require lenders to maintain and comply with policies and procedures for 
effectuating an underwriting method designed to result in a portfolio rate that will not exceed 5% per 
year. The lender would be required, at least once every 12 months, to calculate the portfolio default 
rate for loans outstanding at any time during the preceding year. If the rate exceeds 5%, the lender 
must refund the origination fee within 30 days to every customer who received a loan included in that 
calculation. 

The Bureau notes that lenders with accommodation loan programs report to the Bureau that they have 
portfolio default rates well below 5%, noting banks typically had charge-off rates of 1-3%.®'^® 
Nonetheless, we are not confident that a 5% default rate alone guarantees that borrowers are not 
struggling. These loans will all have leveraged payment mechanisms, which helps to ensure repayment 
despite unaffordability. Moreover, it is possible that lenders will engage in aggressive debt collection 


See n.l73 and accompanying text above; Adam Rust and Amelia O'Rourke-Owens, Reinvestment Partners, 
Understanding Credit Insurance (2016), http://www.reinvestmentpartners.org/wp- 
content/uploads/2016/03/An Introduction to Credit lnsurance.pdf . 

^'*3 81 Fed. Reg. at 38045 n.756 (citing ICBA Letter Oct. 6, 2015) 
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practices in order to make sure that their default rates stay below 5%. That would be a very harmful 
side effect. 

The proposed remedy, though predictable as the Bureau notes, is not sufficient. For that portion of 
borrowers who defaulted, the refund does very little to mitigate harm, which could include failure to 
meet other obligations and expenses, late fees, overdraft fees, loss of bank account, debt collection, 
and if vehicle title is permitted, repossession of their car. 

For these reasons and others, we urge the Bureau to require all Section 12 exemption lenders, at a 
minimum, to comply with the general underwriting requirement of § 1041.9(b)(l)(i), even if they are 
exempted from the specifics of § 1041.9(b)(2) and .9(c). That will give the Bureau greater flexibility to 
take into account indicators like high delinquencies and aggressive debt collection practices on these 
loans. Indeed, as the Bureau notes, low default rates alone do not prove ability to repay.“° 

In the alternative, the Bureau should add a comment in the anti-evasion section that explains that 
aggressive debt collection measures would be an evasion of the 5% default rate condition. 

We also urge that the lender be required to engage in loss mitigation on the troubled loans. 

And we strongly urge that any lender whose default rate exceeds 5% be required to take meaningful 
corrective actions to bring down the default rate. If the default rate substantially exceeds 5%, or if it 
exceeds that rate two 12-month periods in a row, the lender should be prohibited from continuing to 
make loans under the exemption until they submit revised policies and procedures to the Bureau and 
receive the Bureau's approval. 

12.6.5. Calculation of the default rate: § 1041.12(e). 

The exemption would require that the default rate be calculated as the percentage of average 
outstanding balances, using simple month-end balances for each month in the 12-month period, that 
were either charged off or that were delinquent for a period of 120 consecutive days or more during 
the period.It must be calculated as a gross sum using all loans outstanding at any point during the 
12 months.It must be calculated within 90 days following the last day of the 12-month period. 

We agree that a standardized default rate calculation would be important to this exemption. Flowever, 
we believe that a per-borrower cohort default rate, as described in section 7.5.1 above, would be more 
appropriate. The Bureau solicits comment on whether the default rate should include loans that are 


81 Fed. Reg. at 47948 ("factors such as a lender's use of a leveraged payment mechanism, taking of vehicle 
security, and collection tactics, as well as the consumer's ability to access informal credit from friends or relatives, 
might result in repayment of the loan without indicia of harm that are visible through observations of loan 
performance and reborrowing"). 

The Bureau notes that that the FFIEC's charge-off policy requires charging-off closed-end credit after 120 days 
delinquent. A loan is considered 120 days delinquent even if it is re-aged by the lender prior to the 120**^ day, 
unless the consumer has made at least one full payment and the re-aging is for a period equivalent to the period 
for which the consumer has made a payment. Proposed § 1041.12(e)(3). 

The rule provides that only the unpaid amount is included in charged-off/delinquent amount. The standard 
would appropriately include both on- and off-balance sheet loans. The rule also requires including loan even if re¬ 
aged by the lender unless the consumer has made at least one full payment and the re-aging is for a period 
equivalent to the period for which the consumer made the payment. 
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refinanced and if so, how. As we note above, the significant upfront origination fee provides greater 
incentive for lenders to refinance loans, so monitoring of refinance rates here is very important. A 
cohort default rate would track individual borrowers and provide a more accurate view of the 
percentage who are defaulting. It would be a per-borrower rate, not a per-dollar rate like the Bureau 
has proposed. Per-dollar rates can be deceptively low because they do not account for the fact that 
many borrowers make several payments before defaulting. 

12.7. Additional Comments on Provisions Applicable to Both Longer-Term Loan Exemptions: 

§1041.11 and § 1041.12. 

There are several additional provisions applicable to both longer-term loan exemptions we have not 
addressed above, which we address here. 

Both exemptions provide that, if a lender holds the consumer's funds on deposit, it may not, in 
response to an actual or expected delinquency or default, sweep the account to a negative balance, 
exercise a right of set-off to collect on the loan, including placing a hold on funds in the consumer's 
account, or close the account.We generally support these limitations as important protections 
when a lender also holds the borrower's funds on deposit. We also urge that the rule provide that, 
whether the loan is delinquent or not, the lender may only debit the account for repayment if the 
entire payment due is available. Otherwise, the borrower may have the account swept to zero for an 
unaffordable payment and be left without sufficient funds for subsequent payments. 

Both exemptions also share certain loan term conditions: not open-end; repayable in two or more 
substantially equal payments due at substantially equal intervals due no less frequently than monthly; 
and fully amortizing with a payment schedule that allocates payments to outstanding principal and 
interest and fees as they accrue only by applying a fixed rate of periodic interest to the outstanding 
balance of unpaid principal every repayment period.®^'* We support these requirements as important 
to mitigating the harm an exemption from ability-to-repay may cause. We strongly agree that closed- 
end loans are "simpler and more transparent" for consumers and that permitting open-end loans 
would add complexity and risk without appreciable benefit (see section 10.6 for further). We also note, 
as the Bureau does, that these conditions generally mirror existing NCUA PAL requirements, including 
that the loans must be closed-end. 

Both exemptions also prohibit prepayment penalties, which we support, while emphasizing our 
recommendation that origination fees be refunded pro rata on loans repaid early.®^^ In addition, both 
exemptions would not exempt lenders from the limitations on unsuccessful payment attempts of § 
1041.14, which we support. 

Finally, both exemptions require that lenders making exemption loans report information either to 
each RIS or to a consumer reporting agency, which we support. The Bureau notes that 75% of federal 
credit unions currently report to consumer reporting agencies.In addition, we urge that any lender 
that makes other covered loans in addition to longer-term exemption loans, and thus reports to RISs 
generally, be required to submit longer-term exemption loans to the RISs. This will provide other 


Proposed § 1041.11(e)(l)(ii) and § 1041.12(f)(l)(ii). 
Proposed § 1041.11(b) and § 1041.12(b). 

Proposed § 1041.11(e)(l)(i) and § 1041.12(f)(l)(i). 
®5®81 Fed. Reg. at 48038 
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lenders making covered loans are more complete and detailed picture of a borrower's covered loan 
activity, relevant to their ability-to-repay determinations. 

12.8. Payment-to-Income-Based Exemption Included in SBREFA Outline is Appropriately 
Excluded from the Proposal. 

We strongly support the removal of a payment-to-income-based exemption from an ability-to-repay 
determination since the SBREFA outline. That proposal considered an exemption from an ability-to- 
repay requirement for longer-term loans of up to six months, so long as the loan's payments did not 
exceed 5% of a borrower's gross income (a payment-to-income, or PTI, ratio of 5% or less). The 
undersigned groups, along with a coalition of over 500 civil rights, consumer, labor, faith, veterans, 
seniors, and community organizations from all 50 states, strongly support its exclusion from the 
proposed rule.“^ 

As we discuss in section 5.3 above, consideration of expenses is critical to underwriting for ability to 
repay. This exemption would have sanctioned a purely income-based approach, and without any of the 
cost limitations of the current proposed exemptions. 

We understand that the Bureau's research suggests a correlation between payment-to-income ratios 
and levels of default. And yet, the Bureau's research found extraordinarily high default levels on online 
installment loans even at ratios of 5% or less. For one lender in the Bureau's data whose loans included 
both storefront and online loans, 28-30% of loans with PTI of 5% of less defaulted.®^® We note that the 
Bureau excluded from this analysis loans with defaults before the first payment. This results in a 
conservative defaults figure, particularly considering that some portion of first payment defaults are 
due to inability to repay.®^® 

For all loans for which the origination channel was unknown—about half the dataset, or 1.25 of 2.5 
million loans—the Bureau found default rates of 38-40% at PTI of 5% or less; this analysis included first- 
payment defaults.®®® 

We further note that these high default rates even at 5% PTI or less are not surprising. The Bureau's 
general ability-to-repay standard takes a "residual income" approach, meaning that it considers income 
and expenses, rather than a debt-to-income approach as used in other markets. The CFPB explains this 
rationale, noting that for individuals with relatively low incomes, an assumption that debt is affordable 
based merely on the ratio of that debt to the borrower's income is less likely to be true.®®^ Take, for 


®®^The undersigned and additional groups state their opposition to the exemption here: 

http://ourfinancialsecuritv.Org/wp-content/uploads/2016/06/Grouprelease.pdf ; http://stopthedebttrap.org/wp- 
content/uploads/2016/06/stdt Spercent iun2016.pdf 

Supplemental Findings at 17 (Figure 6), 22 (Figure 9) and n.31 at p.24. CFPB's analysis of a large dataset uses a 
conservative definition of default, counting as defaulted loans only those charged off. Id. at 19. 

At the same time, we note as the Bureau does, that a nonprime 101 study found that the statistical correlation 
between PTI and defaults was substantially mitigated or eliminated when first-payment defaults were eliminated. 

Supplemental Findings at 18, 23, 24. 

81 Fed. Reg. 47941: "DTI tests generally rest on the assumption that so long as a consumer's debt burden does 
not exceed a certain threshold percentage of the consumer's income, the remaining share of income will be 
sufficient for a consumer to be able meet non-debt obligations and other expenses. Flowever, for low-and 
moderate-income consumers, the Bureau believes that assumption is less likely to be true: a DTI ratio that might 
seem quite reasonable for the "average" consumer can be quite unmanageable for a consumer at the lower end 
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example, a borrower with a family of four at the federal poverty level of $24,300 annually, $2025 
monthly. A 5% PTI standard would assume that that borrower has an extra $101.25 each month, or 
$1,215 annually, that they can spare toward service of payday loan debt. This is not a safe assumption. 
A PTI standard also ignores the borrower's existing debt load or challenges meeting regular expenses. 

We flag that the Bureau's statement that it may need to raise the limit to higher than 5% to 
accommodate certain depository loans is particularly alarming. The Bureau asks if a payment-to- 
income based exemption would be "necessary and appropriate to carry out the purposes and 
objectives of Title X." It would be neither, and we strongly urge the Bureau to keep this dangerous 
exemption out of the final rule. 

While a rationale offered in support of a 5% PTI exemption is that it will facilitate banks' making small- 
dollar loans to their more vulnerable customers, we caution that the cost of this exemption would 
dramatically outweigh any benefits. First, the exemption does little to ensure affordability, yet risks 
sanctioning unaffordable loans to many borrowers. Second, an income-only exemption aimed at banks 
squarely undermines the FDIC and OCC's bank payday guidance, which requires consideration of 
income and expenses through review of checking account activity and has successfully kept abusive 
bank payday loans at bay. 

Third, there is little reason to expect banks to markedly increase reasonably priced small dollar lending 
to financially vulnerable customers, so long as they can generate $17 billion annually in overdraft and 
NSF fees, much of which from those same customers.®®^ A separate rulemaking is sorely needed to 
address those abuses, and it should do far more to steer banks toward fair and affordable small dollar 
credit than a PTI exemption would. 

Finally, even assuming that bank-issued products issued under an exemption were affordable—which 
again, is not warranted—there is no evidence that more affordable bank-issued products will reduce 
unaffordable products, and they may well bourgeon them. Evidence suggests that competition does 
not drive out predatory practices. Responsible mortgage loans, which were long being made, did not 
drive out the predatory subprime loans that lead to the foreclosure crisis. Reasonably priced credit 
cards did not keep out the abusive subprime fee harvester cards that proliferated prior to the 2008 
interventions. 

And in fact, the exemption would risk bolstering predatory lending in at least two ways. First, any 
lender, bank or non-bank, would be able to exploit the exemption itself. Second, lenders should be 
expected to use the exemption in an effort to weaken state laws. Over half of states have interest rate 
limits on longer-term loans. The sanctioning of a 5% PTI limit would give lenders a purported rationale 
to weaken or remove extremely effective interest-rate limits in favor of a weak PTI standard, 
weakening consumer protections throughout the country. 


of the income spectrum and the higher end of the debt burden range [citation omitted]. Ultimately, whether a 
particular loan is affordable will depend upon how much money the consumer will have left after paying existing 
obligations and whether that amount is sufficient to cover the proposed new obligation while still meeting basic 
living expenses." 

CRL, Broken Banking, supra. 
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13. PAYMENT PROTECTIONS ARE WARRANTED AND SHOULD BE STRONGER: §§ 1041.13-15. 


13.1. Overview. 

Proposed § 1041.14 protects consumers from some of the harm that leveraged payment mechanisms 
can impose by generally prohibiting covered lenders from continuing to debit a consumer's account 
after two consecutive attempts have failed. Consumers routinely incur multiple NSF and overdraft fees 
as a result of payment attempts on covered loans, and we strongly support protections to limit this 
harm. 

However, we urge that the proposed protections be strengthened in several respects. There is 
precedent and justification for prohibiting use of leveraged payment mechanisms for high-cost credit. 

If the Bureau does not wish to do so, we urge: 

• Authority to debit an account should be revoked after one failed payment, not two 
consecutive ones. 

• If the Bureau retains the proposed trigger of two consecutive payments, the payment 
authorization should also be revoked after the consumer has incurred three failures in a 12- 
month period, regardless of whether or not they are consecutive. 

• Payment failures should be viewed as consecutive if there are failures in two consecutive 
months. At a bare minimum, any consecutive failures of regularly scheduled payments should 
trigger the reauthorization requirement, even if there are re-initiated, partial or fee payments 
in between. 

• Failed payment attempts from all loans by the same lender should be included in what are 
considered consecutive payments. 

• After two consecutive failures and then a third after a new payment authorization, a fourth 
attempt should not be permitted. 

• Lenders that hold the consumer's deposit account should be barred from sweeping the 
account to negative, collecting partial payments, or imposing overdraft or NSF fees as a result 
of their own payments. 

In addition to the protections and re-authorization requirements that are triggered after failed 
payments, we urge the CFPB to adopt additional rules to protect consumers from the harm of 
leveraged payment mechanisms. These include: 

• All authorizations should contain a clear right to revoke. At a minimum, this requirement 
should be added for re-authorizations. 

• Lenders should not be permitted to obtain an authorization for more than one payment 
channel, use wage assignments as a back-up mechanism, or use leveraged payment 
mechanisms for accelerated balances. 

• Lenders should be required to comply with any applicable network rules. Any authorization 
that violates § 1041.14, network rules, or other applicable laws should be null and void and, if 
an EFT, an unauthorized payment under the EFTA. An attempt to collect via an unauthorized 
payment should also be an abusive debt collection practice. 

• The CFPB should strengthen the Regulation E ban on compulsory use by prohibiting practices 
that coerce consumers into preauthorizing EFTs. 

• The CFPB should take further action to protect consumers from overdraft fee abuses and to 
ban remotely created checks. 
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We support the proposed disclosures of upcoming payment transfers and the consumer rights notice 
after the lender's authorization has been revoked due to two consecutive transfers. These notices 
should be required to be in the language that the lender uses to communicate with the consumer. The 
upcoming transfer notice should also include information on the previous balance, last payment, and 
new balance. The electronic short forms should include more information when the notice is sent by 
email. 

13.2. The Harm From Use Of Leveraged Payment Mechanisms Supports The Proposed Rule And 
Even Stronger Protections. 

In Market Concerns - Payments, the Bureau seeks comments on harm caused by leveraged payment 
mechanisms in credit transactions.®®^ We agree that these mechanisms cause considerable harm that 
supports the proposed rule and even stronger protections. 

Leveraged payment mechanisms provide payday and car title lenders with first-in-line access to a 
borrower's financial account or income. This access puts lenders first in line to collect ahead of other 
creditors and bills that rely on voluntary payment. When collection attempts are successful, they are 
often successful only because the process forces a payment to the lender before the borrower meets 
other debts or basic living expenses. Whether collection attempts are successful or unsuccessful, they 
can trigger numerous fees from the consumer's financial institution and even lead to loss of the 
checking account and inability to get a new one. Lenders rely on the power of leveraged payment 
mechanisms instead of underwriting for ability to repay. 

There is precedent for a complete prohibition on high-cost lenders' use of leveraged payment 
mechanisms. In 2006, Congress prescribed the terms of consumer credit extended to members of the 
military and their dependents as part of the Talent-Nelson amendment to the John Warner National 
Defense Authorization Act of 2007. These limitations included a prohibition on the use of a check or 
other method of access to a deposit, savings or other financial account maintained by the borrower, or 
the title of a vehicle a security for the loan.®®'^ This limitation was included after a Department of 
Defense report to Congress found that: 

"Check-holding, a central feature of payday loans, is particularly risky for military borrowers. Every 
payday loan involves a prospective "bad" check. Military borrowers are required to maintain bank 
accounts in order to receive direct deposit of military pay and are subject to the Uniform Code of 
Military Justice that penalizes deliberately writing a check not covered by funds on deposit. Borrowers 
become trapped in repeat borrowing or renewals of loans in order to keep the check used to obtain the 
loan from bouncing, a key reason that payday loans are debt traps." ®®® 

In 2014, a subsequent report by the Department of Defense found that servicemembers were 
frequently required to use another leveraged payment mechanism, the military allotment system, to 
secure consumer credit. That report found that, of servicemembers who had taken out unsecured 


®®2 81 Fed. Reg. at 48049. 

®®'' lOU.S. Code § 987(e)5-6. 

®®® "Report On Predatory Lending Practices Directed at Members of the Armed Forces and Their Dependents." 
Washington, DC: Department of Defense, August 9, 2006. 
http://www.defense.gov/pubs/pdfs/report to congress final.pdf . 
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credit, 42% were required to make payments using the military allotment system.®®® In addition, a 
series of investigations and enforcement actions surrounding the use and abuse of the allotment 
system further illustrated the harm caused by the use of the allotment system as a leveraged payment 
mechanism.®®^ As a result, the Department of Defense prohibited the use of the allotment system to 
collect payments to purchase, lease or rent personal property in 2014.®®® 

Given the risks of high-cost loans made by lenders who have insufficient incentive to ensure ability to 
repay, a complete prohibition on the use of leveraged payment mechanisms would be warranted. If 
not entirely prohibited, the evidence amply supports stricter limits than those proposed. 

In 2016, the CFPB released a report that examined the outcome of payment attempts made by a set of 
online lenders.®®® These findings demonstrate two key points relevant to requiring reauthorization 
after a failed payment. These should both be considered in the important context that any NSF or 
overdraft on a covered loan is likely occurring on payday, when a borrower's funds are highest. 

First, the fact that some payments are only successful due to overdraft demonstrates that a bounced 
payment is a particularly strong sign of distress. Second, additional payments attempts are far more 
likely to bounce than to succeed. 

With respect to the first point, the report observed that many payment attempts succeed despite a lack 
of funds to cover the payment. In the study, the first time a payment was presented, 6% succeeded 
only because the payment overdrew the account and triggered an overdraft fee. On the second 
attempt, 10% went through for this reason. This suggests that a bounced payment is a particularly 
strong sign of distress. 

A study by CRL also found many "invisible defaults"—payments that were successful only because they 
overdrew the account.®^® Many payday payments also left consumers with inadequate funds to cover 
other expenses, resulting in overdrafts fees shortly after the payday payment. One-third of payday 
borrowers experienced at least one invisible default in which their account was overdrawn on the same 
day that they made a payment to a payday lender. Nearly half of payday borrowers incurred an 
overdraft or NSF fee in the two weeks after a payday loan transaction, and 64% paid overdraft or NSF 
fees at some point. 


666 "Report: Enhancement of Protections on Consumer Credit for Members of the Armed Forces and Their 
Dependents." Washington, DC: Department of Defense, April 2014. 
http://consumerfed.org/pdfs/140429 DoD report.pdf at page 23. 

®®^ See "CFPB Takes Action Against Military Allotment Processor for Charging Servicemembers Flidden Fees." 
Consumer Financial Protection Bureau, April 20, 2015. http://www.consumerfinance.gov/newsroom/cfpb-takes- 
action-against-military-allotment-processor-for-charging-servicemembers-hidden-fees/ and "Statement by 
Secretary Flagel on Abuse of the Discretionary Allotment System by Financial Services Institutions." Department 
of Defense, June 27, 2013. http://www.defense.gov/Releases/Release.aspx?ReleaselD=16123 . 

®®^ "New DoD Policy on Allotments." Washington, D.C.: Department of Defense, November 21, 2014. 
http ://www.defense.gov/Portals/l/Docu ments/pu bs/Fact-Sheet-on-New-DoD-Policy-Cha nge-to-Allotment- 

System.pdf . 

®®® "Online Payday Loan Payments." Washington, D.C.: Consumer Financial Protection Bureau, April 2016. 
http://files.consumerfinance.goy/f/201604 cfpb online-payday-loan-payments.pdf . 

CRL, Payday Mayday, supra. 
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With respect to the second point, the CFPB's payments study also found that the more attempts online 
payday lenders made to debit a borrower's bank account after an unsuccessful attempt, the less likely 
they were to succeed. For example, among the transactions examined, 88% of first payment transfer 
attempts succeeded without triggering an overdraft, with 12% resulting in either an NSF fee or an 
overdraft. On the second attempt, only 21% of payments went through with sufficient funds, with 70% 
and 10% of second attempts resulting in NSF fees or overdraft fees, respectively. Third attempts had 
similar results, with only 20% of attempts succeeding and 73% and 8% of third attempts resulting in 
NSF fees or overdraft fees, respectively. These figures do not appear to support permitting a re¬ 
presentment—which has 21% chance of being successful without triggering an overdraft—before 
reauthorization is required. In addition, the Bureau found that 36% of borrowers who experienced a 
bounced payment had their checking account closed. 

The experience of the consumers, consumer advocates and consumer attorneys with whom we work 
supports these findings. We frequently hear about consumers who are hit with numerous NSF and 
overdraft fees as a result of leveraged payment mechanisms and even lose their bank accounts. 

We also have heard numerous stories of consumers who had difficulty stopping lenders from debiting 
their account and hurdles persuading financial institutions to accept stop payment orders for recurring 
payments.®^^ The CFPB has also noted that consumers report having trouble stopping automatic 
charges.The CFPB recently published advisories for consumers to help them revoke merchants' 
payment authorizations and to stop payment with their financial institutions.®^^ The CFPB also 
published an advisory for financial institutions to remind them of consumers' rights. 

We agree that clear, enforceable rules are necessary, despite the existing network-specific protections 
that also play an important role in protecting consumers. Indeed, as discussed below, we urge that 
lenders be required to comply with the rules governing a particular payment device. 

But private network rules do not provide a clear, consistent and generally applicable limit to repeated 
attempts to access a borrower's transaction account.®^® We agree with the Bureau's assessment that, 
while network rules are helpful, they are limited in scope, are difficult for consumers to understand or 
enforce, and are subject to change. For example, changes to the NACFIA rules instituted in 2015 
improved protections for transactions conducted through the ACFI system.®^® Yet even longstanding 
ACFI rules are routinely violated by financial institutions, by mainstream merchants, and by payday 


National Consumer Law Center and New Economy Project. "RDFIs' Responsibilities to Consumers Regarding 
Stop-Payment Orders, Unauthorized Charges, Related Fees, and Orders to Close Accounts," September 29, 2014. 
http://www.neweconomynyc.org/wp-content/uploads/2014/ll/letter.pdf. 

®^^CFPB, Press Release, "CFPB Alerts Companies About Obtaining Consumer Authorization For Recurring Auto 
Debits" (Nov. 23, 2015), http://www.consumerfinance.gov/about-us/newsroom/cfpb-alerts-companies-about- 
obtaining-consumer-authorization-for-recurring-auto-debits/ . 

Farrar, Davida, and Gail Flillebrand. "You Flave Protections When It Comes to Automatic Debit Payments from 
Your Account." Washington, D.C., November 23, 2105. http://www.consumerfinance.gov/about-us/blog/you- 
have-protections-when-it-comes-to-automatic-debit-payments-from-your-account/. 

674 "cppB Compliance Bulletin 2015-06: Requirements for Consumer Authorizations for Preauthorized Electronic 
Fund Transfers." Washington, DC, November 23, 2015. 

http://files.consumerfinance.gOv/f/201511 cfpb compliance-bulletin-2015-06-requirements-for-consumer- 

authorizations-for-preauthorized-electronic-fund-transfers.pdf . 

81 Fed. Reg. at 48054. 

®^® Discussed in detail at 81 Fed. Reg. at 48055. 
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lenders alike.NACHA rules are not privately enforceable, and some courts have rejected efforts to 
enforce them through contract laws as well.®^® 

Moreover, lenders routinely take authorization to use a broad array of leveraged payment mechanisms 
in ways that are unclear to the borrower. Lenders use multiple types of leveraged payment 
mechanisms as back-up methods to collect both regular payments and accelerated balances after 
default. 

In 2014, CFA conducted a market scan of 84 individual lenders operating online and claiming tribal 
sovereign immunity through a relationship with one of 24 federally recognized Native American tribes. 
The market scan included a review of loan terms, pricing and the use of leveraged payment 
mechanisms to collect payments.®^® While the information collected was limited to lenders claiming 
tribal sovereign immunity and operating online, we believe that the findings are indicative of the 
market at large. In addition, CFA was limited to collecting information about the types of leveraged 
payment mechanisms accepted by lenders, rather than those that were required or incentivized. 
Flowever, we believe that the findings of this analysis are indicative of a range of common payment 
mechanisms in this market. 

Of the 84 lenders reviewed, 72 lenders or 85 percent of lenders, make accepted payment mechanisms 
publicly available on their websites. The remaining 12 lenders did not make any payment information 
publicly available. Of the 72 lenders with payment information publicly available, all of them accepted 
payments by ACFI, 21 (29%) accepted debit cards, 29 (40%) accepted checks or money orders, 7 (10%) 
accepted wire transfers, 6 (8%) accepted credit cards, and 3 (4%) accepted remotely created checks. Of 
the lenders reviewed, less than half (32 or 44%) accepted only ACFI, 18 (25%) accepted two payment 
mechanisms and 22 (30%) accepted three or more different payment mechanisms. 

When lenders take multiple payment method authorizations, it is often unclear which mechanisms will 
in fact be used, and in what order, making it difficult to determine the steps a consumer would need to 
take to revoke authorization if necessary. While most of the online lenders in CFA's survey take 
authorization to debit a borrower's checking account using the ACFI network, 55 percent also took 
authorization to use another network not subject to the NACFIA protections. 

The Bureau's recent enforcement action against Integrity Advance, LLC and its CEO, James R. Carnes is 
a good example of how use of multiple payment authorizations harms consumers. The Bureau found 
that the company routinely used multiple payment authorizations to continue debiting a consumer's 
account using remotely created checks, even after consumers revoked authorization for the company 
to access their accounts using the ACFI network.®^° We have also encountered lenders who use the 
threat of an RCC for an accelerated amount to attempt to convince the consumer not to revoke ACFI 
authorization. 


See Letter from consumer groups to CFPB et al (Sept. 29, 2014), 
http://www.nclc.org/images/pdf/banking and payment systems/regulator rdfi issues letter 9292014.pdf . 

See NCLC, Consumer Banking and Payments Law § 5.15.6 (5**' ed. 2013), updated at www.ncic.org/iibrary. 
Information on file at Consumer Federation of America. 

680 "cppB Jakes Action Against Online Lender for Deceiving Borrowers." Washington, D.C.: Consumer Financial 
Protection Bureau, November 18, 2015. http://www.consumerfinance.gov/about-us/newsroom/cfpb-takes- 
action-against-online-lender-for-deceiving-borrowers/ . 
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We agree with the Bureau's determination that consumers have little ability to avoid harm from 
lenders' use of leveraged payment mechanisms and that the rule is necessary to protection consumers. 


13.3. Definitions: § 1041.14(a). 

13.3.1. Payment transfer - in general: § 1041.14(a)(1). 

Proposed § 1041.14(a)(1) generally defines "payment transfer" to mean "any lender-initiated debit or 
withdrawal of funds from a consumer's account" for the purpose of collecting "any amount due or 
purported to be due" on a loan. 

We support Comment 14(a)(l)-2, which makes clear that transfers initiated by the lender's agent or 
payment processor are included. 

We agree with the focus on lender-initiated debits; consumer-initiated debits do not pose the same 
concerns. The examples in Comment 14(a)(l)-5 of when a lender does not initiate a payment- 
payments by cash; payments initiated by the consumer through a service offered by the consumer's 
account-holding institution, or a court-ordered garnishment—are appropriate. However, we also urge 
the CFPB should keep an eye on developments in the payments world, as it is possible that the line 
between lender-initiated and consumer-initiated could begin to blur. 

We note, as discussed in section 3.1 above, that the definition of "account" is currently too narrow, as 
it omits prepaid accounts and other newer types of accounts. However, we expect that the Bureau's 
newly announced prepaid rules will fill that gap. 

We support the focus on "any amount due" and the examples given in Comment 14(a)(l)-3: a 
scheduled payment; a transfer for a smaller amount; collected of an accelerated balance; or a transfer 
to cover a late fee or other penalty. (However, as discussed in section 13.6.2 below, the CFPB should 
prohibit the use of leveraged payment mechanisms to collect accelerated balances.) All of these 
transfers can trigger NSF or overdraft fees, deprive the consumer of control over her account, and 
make it difficult to prioritize necessities. We also support Comment 14(a)(l)-4 making clear that 
transfers are covered even if the consumer disputes or does not legally owe the amount. Again, the 
same harm can result in those scenarios. 

The definition of "payment transfer" includes electronic fund transfers (EFTs); signature checks, 
regardless how processed; remotely created checks (RCCs) or remotely created payment orders 
(RCPOs), and an account-holding institution's transfer of funds from a consumer's account held at the 
same institution. We agree that all of these devices should be included. As discussed above, lenders 
use a wide variety of payment mechanisms and often take authorizations for more than one 
mechanism. 

As set forth in § 1041.14(a)(l)(i) and Comment 14(a)(l)(i)-l, we agree that all EFTs as defined in 
Regulation E should be covered, including but not limited to one initiated by a debit card or prepaid 
card. 

Debit cards are sometimes used as payment devices for both recurring payments and payoff payments, 
as seen in the CFA market scan described previously. Recurring debit card payments can trigger 
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overdraft, declined transaction or NSF fees just like an ACH payment can, and they are not covered by 
the opt-in rules of Regulation 

A July 2015 report released by the National Consumer Law Center also found that some prepaid cards 
sold by payday lenders allow lenders to make payment transfers that exceed the borrower's available 
balance, triggering additional fees, including overdraft fees.“^ In addition, declined transaction fees as 
high as $14.95 can be charged even for payments not initiated over the ACH network.^^ 

We also support the inclusion of all EFTs and not just recurring preauthorized EFTs. As the CFPB has 
found and our organizations have frequently observed, lenders purport to offer single-payment loans 
often take payment authorizations that effectively result in recurring payments. Using the definition of 
preauthorized EFTs alone could result in evasions, as well as ambiguous and inconsistent enforcement 
as courts grapple with whether a payment is recurring at regular intervals.®^'* In addition, even 
consumers who take out a single-payment loan can experience repeated NSF fees and other harm if a 
payment is presented multiple times. Thus, clear rules to prevent consumer harm from single-payment 
loans are important as well. 

We agree that signature checks should be included, as under § 1041.14(a)(l)(ii) and Comment 
14(a)(l)(ii)-l, regard of how they are processed. The impact on and harm to the consumer is the same, 
and yet the consumer has no idea how a check will be processed. Including both avoids evasions as 
lenders or financial institutions move between processes covered by the UCC or by Regulation E. 

We agree with the inclusion of both RCCs and RCPOs in the definition of "payment transfer" under § 
1041.14(a)(l)(iii) and (iv). RCCs and RCPOs are often used as back-up mechanisms if a consumer 
revokes or attempts to revoke authorization or stop payment of an ACH payment, as the CFPB found in 
the Integrity Advance case. RCCs and RCPOs can help lenders evade Regulation E and NACHA rules. 

We also have observed that lenders may use the threat of an RCC or RCPO to convince a consumer that 
it does no good to revoke authorization of the ACH payment. However, as discussed in section 13.6.8 
below, we urge the CFPB to go farther and ban the use of RCCs and RCPOs altogether in consumer 
transactions. 

We also that an account-holding institution's transfer of funds from a consumer's account held at the 
same institution should be covered, as under proposed § 1041.14(a)(l)(v) and Comment 14(a)(l)(v). 

For example, this type of transfer was used with deposit advance products. NSF fees and overdraft fees 
can result from these transfers as well and cause consumer harm.“^ 

The CFPB observes that the proposed definition of payment transfer could apply to instances when a 
lender that is the consumer's account-holding institution exercises a right of set-off in connection with 


12 CFR 205.17(b)(1). 

"Payday Lender Prepaid Cards: Overdraft and Junk Fees Hit Cash-Strapped Families Coming and Going." 
Boston, MA: National Consumer Law Center, July 2015. 

https://www.nclc.org/images/pdf/high cost small loans/payday loans/Report PavdavLendersPrepaid71515.pdf 

NCLC, Payday Lender Prepaid Cards at 14. 

5ee NCLC, Consumer Banking & Payments Law § 5.8.1 (5**' ed. 2013), updated at www.nclc.org/library. 

See, e.g., "The Extension of High-Cost Credit to Servicemembers and Their Families." Washington, DC: 
Consumer Financial Protection Bureau, December 2014. http://files.consumerfinance.gOv/f/201412 cfpb the- 
extension-of-high-cost-credit-to-servicemembers-and-their-families.pdf at page 6. 
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a covered loan—such as when the lender initiates an internal transfer from the consumer's account.®®® 
We agree that the definition of payment transfer does, and should, apply to set-offs. Whatever label is 
placed on the transfer, the impact on the consumer is the same—funds are taken automatically from 
her account, whether a loan is affordable or not, and can trigger NSF or overdraft fees. 

To the extent that set-off is only used up to the amount of funds available to set off—and thus, the set¬ 
off does not trigger NSF or overdraft fees—it is still appropriate to include set-offs. If the set-off meets 
the definition of a failed transfer—it results in collection of less than the amount due—then the 
consumer has been left with zero funds in her account and is exposed to NSF and overdraft fees on any 
subsequent payment. Indeed, as a CRL study found, even if a payday payment does not itself trigger an 
immediate overdraft, nearly half of payday borrowers incurred an overdraft or NSF fee in the two 
weeks after a payday loan transaction.®®^ These failed set-offs, like other forms of automated 
payments, reflect inability to repay and result in consumer harm that consumers cannot reasonably 
avoid. Indeed, set-offs that are used as a collection device can cause such severe harm that Congress 
prohibited them under credit card plans unless the consumer chooses to regularly repay the credit in 
that fashion®®®—in which case the set-off is just another form of preauthorized transfer. While financial 
institutions may retain a right of set-off for other mainstream lending products, the protections of this 
rule will only be triggered when a financial institution obtains a set-off right for a high-cost loan. 
Including set-offs in the payment protections is essential to avoiding evasions. 

Finally, we support the proposed language in § 1041.14(a)(1) and Comment 14(a)(l)-l, which makes 
clear that the term "payment transfer" includes "but is not limited to" the specific types of transfers 
described. As institutions work to find faster ways to move payments and to avoid interchange fees, 
many institutions have developed agreements that allow them to move or settle funds among 
themselves without using any of the mechanisms described above. For example, the clearXchange and 
PopMoney networks allow payment transfers between multiple financial institutions that circumvent 
the ACFI network entirely. As long as the result is a debit or withdrawal from the consumer's account 
that was lender initiated, the particular payment network appropriately does not matter. It can still 
result in NSF and overdraft fees, signaling inability to repay and causing consumer harm. 

13.3.2. Definition of single immediate payment: § 1041.14(a)(2). 

Proposed § 1041.14(a)(2) defines "single immediate payment transfer at the consumer's request." Our 
comments on the proposed exception under § 1041.14(d) are discussed in section 13.5 below. Flere 
we confine ourselves to the definition. 

The proposed definition includes two types of payments. Under § 1041.14(a)(2)(i), the transfer must 
be a one-time EFT initiated within one business day after the lender obtains the consumer's 
authorization. Under § 1041.14(a)(2)(ii), the transfer can be a signature check (processed either 
through the check system or the ACFI system) processed within one business day after the consumer 
provides the check. 


®®®81 Fed. Reg. at 48063. 

®®^ Susanna Montezemolo & Sarah Wolff, Center for Responsible Lending, Payday Mayday: Visible and Invisible 
Payday Lending Defaults (March 2015), http://www.responsiblelending.org/research-publication/pavdav- 


mayday-visible-and . 

®®®15 U.S.C. § 1666h. 


257 





We agree with the proposal to limit the definition (and thus the exception) to these two types of 
payments. Both are understood by consumers and have well defined laws governing them. Other 
types of payments (such as RCCs or RCPOs) are more subject to abuse. 

We also agree that tight limits on how quickly the payments must be processed are essential to prevent 
evasions of this exception. We support Comment 14(a)(2)(i)-l, which makes clear that an EFT is 
initiated once it is sent out of the lender's control, such as when the lender or lender's agent sends it to 
a third party such as the lender's bank. Similarly, we support Comment 14(a)(2)(ii)-l, which provides a 
similar example using a signature check, as well as Comment 14(a)(2)(ii)-2, which makes clear that, for 
a check sent by mail, the clock begins when the lender receives it. 

However, it would be helpful to add a second comment in both situations with examples of when the 
payment does not leave the lender's control. For example, if the lender sends the EFT or check to a 
service provider that does not immediately forward it to a bank for processing, then the exception does 
not apply. 

13.4. Prohibition On Initiating Transfers After Failed Payment Transfers: § 1041.14(b). 

13.4.1. The prohibition should be triggered after one failed payment transfer. 

Proposed § 1041.14(b) prohibits lenders from initiating another payment transfer after two 
consecutive failed transfers. While we support this provision, we urge the CFPB to apply it after a 
single failed transfer. 

Notably, payment attempts on covered loans are typically occurring on payday, when the consumer's 
funds should be highest, so any NSF or overdraft is a strong indicator of inability to repay. Further, as 
discussed above, the CFPB's study found that after the first failed transfer, 70% of the subsequent 
attempts failed, triggering NSF fees. Another 10% resulted in a payment but overdrew the account and 
triggered an overdraft fee—on top of the NSF or overdraft fee that the consumer already incurred on 
the first attempt. Only 21% of the second attempts were successful and did not trigger an NSF or 
overdraft fee. 

Thus, the vast majority of these second attempts harmed consumers—without providing payment to 
lenders. Even those attempts that succeeded by overdrawing the account inflict serious consumer 
harm and should not be tolerated as they result in lenders collecting despite the consumers' inability to 
repay. Notably, the failure rate on the second attempt is little different from the third attempt, with 
73% failing completely, 8% succeeding only because of an overdraft fee, and only 20% succeeding in 
payment without overdrawing the account. Thus, the same rationale that supports banning further 
attempts after the second consecutive failed transfer also supports a ban after the first failure. 

We also note that applying the ban after the first failed transfer would simplify the rule considerably. 

We support including all covered loans in the payments rule. All loans that are secured by payment 
transfers that can fail need the proposed protections. 
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13.4.2. Proposal to prohibit transfers after two consecutive transfers - in general: § 
1041.14(b)(1). 

Proposed § 1041.14(b) prohibits lenders from initiating a payment transfer from "a consumer's 
account" in connection with "the covered loan" after the lender has attempted to initiated two 
consecutive failed payment transfers from "the consumer's account." 

We support this prohibition, though, as noted above, we urge it apply after one failed payment. But 
throughout the remainder of this section, we comment on the provision as proposed. 

This provision is more than well-justified by the ample harm the leveraged payment mechanism inflicts, 
including lenders' misuse of leveraged payment mechanisms to collect loans despite a consumer's 
inability to repay and consumers' loss of control over their own accounts and other expenses. 

We support Comment 14(b)-l, which makes clear that the prohibition applies to any attempt to collect 
payments that later fall due. Once a consumer has had two consecutive payment transfers fail—again, 
most likely on payday when funds are highest—the risk of harm from additional payment attempts is 
clearly too great. The consumer of course still owes the loan and the lender can attempt to collect it by 
other legal and fair means. But the consumer almost certainly does not have the ability to repay the 
loan, and the lender may have to face the consequences of making an unaffordable loan. The 
consumer has already suffered significant harm from the attempted payment transfers and should not 
be subjected to additional harm. In addition to imposing mounting fees and frustrating the consumer's 
efforts to prioritize necessities, continued debits may well lead to closure of the consumer's account, as 
the CFPB found occurred in 36% cases where a borrower had at least one bounced payment. 

We further support the Comment's clarification that the prohibition applies to attempts to collect late 
fees or returned item fees. All of these attempts are likely to inflict overdraft or NSF fees on consumers 
and trigger other collateral harm, with a low probability of payments to the lender. The consumer has 
already suffered penalties from the fees inflicted by her financial institution as a result of the first two 
failed transfers. 

We note some ambiguity in both the rule and the Comment on whether the prohibition applies to 
future attempts to debit any account or only "the" account where the first and second payment 
transfer failed. While many lenders may not take authorization to debit more than one account, we 
are aware of numerous lenders that consider other bank accounts in the borrower's name as eligible to 
process payments against. American Web Loans considers any additional bank accounts in the 
borrower's name, in addition to the account information explicitly provided by the, as described below: 

If we extend credit to a consumer, we will consider the bank account information provided by the 
consumer as eligible for us to process payments against. In addition, as part of our information 
collection process, we may detect additional bank accounts under the ownership of the consumer. We 
will consider these additional accounts to be part of the application process.®®® 

In another example, AAA Community Finance includes the following language in its privacy policy 
claiming the ability to debit an account even if the account information was not provided as part of the 
application: 


https://www.americanwebloan.com/privacv-policv accessed 9/26/2016. 
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If we extend credit to a consumer, we will consider the bank account information provided by the 
consumer as eligible for us to process payments against. In addition, as part of our information 
collection process, we may detect additional bank accounts under the ownership of the consumer. We 
will consider these additional accounts to be part of the application process and eligible for payment 
retrieval.®®° 

Under agreements such as these, consumers may close one account in an attempt to retrieve control 
over their finances only to find that the lender has submitted a payment against the new account at the 
same institution. 

Any attempt to use an EFT to debit a second account should be considered unauthorized under 
Regulation E because the purported authorization would not be "clear and readily understandable."®®^ 
NACHA rules contain the same standard, and the model ACH debit authorization form in NACHA's 
Operating Guidelines lists the depository name, routing number, and account number of the specific 
account authorized.®®^ An authorization that purported to authorize a debit of another account that is 
not the one that the consumer was using for regular payments would also not be clear and readily 
understandable because it would not include clear information about the timing of the debit, which the 
CFPB has identified as one of "the most significant terms of an authorization" under Regulation E.®®® 
Under NACFIA rules, as well, an authorization not taking effect until some future point in time that 
might never occur is not clear and readily understandable.®®^ 

Nonetheless, to avoid confusion and evasions, we urge the CFPB to revise the rule to state: 

A lender must not initiate a payment transfer from a consumer's account in connection with a 
covered loan after the lender has attempted to initiate two consecutive failed payment 
transfers from the consumer's account an account of the consumer in connection with that 
covered loan. 

We also urge the CFPB to add a comment explaining that the lender may not debit a second account 
(unless the consumer provides a new authorization). These changes are necessary to protect 
consumers who do not have the ability to repay and can be subject to multiple fees and potential 
negative reports to ChexSystems that prevent them from opening up new accounts. 

We also note that online lenders that are often operating illegally without state licenses are particularly 
notorious in continuing to debit consumer accounts and claiming broad authority to follow the 
consumer to other accounts. Thus, this clarification will help to stop illegal lenders. But we also 
support the clarification in Comment 14(b)-l that the protections apply regardless whether the lender 
holds an otherwise valid authorization or instrument. 


https://www.aaacommunitvfinance.com/Pages/privacvpolicv.aspx accessed 9/26/2016. 

12 CFR 1005.4(a)(1). 

2016 NACFIA Operating Guidelines app. G, Consumer Authorization for Direct Payment via ACFI (ACFI Debits). 
®®®CFPB Compliance Bulletin 2015-06, Requirements for Consumer Authorizations for Preauthorized Electronic 
Fund Transfers at 4 (Nov. 23, 2015), http://files.consumerfinance.gOv/f/201511 cfpb compliance-bulletin-2015- 
06-requirements-for-consumer-authorizations-for-preauthorized-electronic-fund-transfers.pdf . 

See Affinion Benefits Grp., L.L.C. v. Econ-O-Check Corp., 784 F. Supp. 2d 855, 877 (M.D. Tenn. 2011) 
(interpreting NACFIA standard). 
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13.4.3. Prohibit use of any leveraged payment mechanism, include wage assignment, after 
failed transfers. 

The prohibition on further payment transfers does not apply to payroll deduction or wage garnishment. 
As discussed in section 13.6.3 below, we urge the CFPB to prohibit wage assignments on covered loans 
(and more broadly) or, at a minimum, to prohibit their use (or payroll deduction) as a back-up payment 
mechanism. 

If the CFPB declines to follow those recommendations, it should revise § 1041.14(b)(1) to read: 

A lender must not initiate a payment using a leveraged payment mechanism transfer from a 
consumer's account in connection with a covered loan after the lender has attempted to initiate 
two consecutive failed payment transfers from an account of the consumerJn connection with 
that covered loan. 

This change would continue to generally apply the requirements of § 1041.14 and § 1041.15 only to 
payment transfers as defined in those sections, but would ensure that wage garnishments could not be 
used to evade the rules. 

13.4.4. Definition of failed transfer; even a second attempt should be prohibited if the 
payment is returned due to a stop payment order or because it was unauthorized. 

§ 1041.14(b)(1). 

13.4.4.1. In general. 

Proposed § 1041.14(b)(1) states that a payment transfer is deemed to have failed when it results in a 
return indicating that the account lacks sufficient funds. Comment 14(b)(l)-3 states that a transfer that 
results in a return for a reason other than a lack of sufficient funds, such as a return made due to an 
incorrectly entered account number, is not a failed transfer. 

We do not object to not counting administrative returns such as incorrectly entered account numbers. 
Those returns have no impact on the consumer and do not indicate inability to repay. 

Flowever, we strongly urge the CFPB to broaden this provision to include returns when the consumer 
has stopped payment or when the payment was unauthorized. In those situations, it is especially 
critical that the lender stop attempting to debit the consumer's account. There is an increased chance 
that the loan is illegal. The consumer may also have stopped payment in an effort to regain control 
over her finances after having gotten stuck in an unaffordable loan. 

While we urge the CFPB to prohibit all second attempts after a failed transfer, as discussed above, it is 
especially critical that no second attempt be permitted in these situations. While a stop payment order 
should in theory be effective in blocking second attempts, it may not be if the lender uses a different 
payment channel—i.e., by switching from an ACFI to an RCC, or from a check to an EFT. Many banks do 
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not have effective mechanisms to apply stop payment orders across different payment channels. 

The same problem can occur if the consumer challenges a payment as unauthorized but the bank does 
not recognize another attempt to submit the payment in a different form. 

It should also be deemed to be a failed transfer if the lender refrains from initiating a payment because 
it observes that there are not sufficient funds. For example, lenders might obtain bank account login 
information or use screen scraping services in order to be able to determine when the paycheck has 
been deposited. While the consumer may not incur an NSF or overdraft fee if the lender refrains from 
attempting a payment, permitting lenders to time the submission of their payments when the 
consumer does not have sufficient funds on the expected day helps the lender to collect despite the 
unaffordability of the loan. Thus, the consumer is more likely to experience NSF or overdraft fees due 
to other payments shortly thereafter. 

It is especially important to deem an observation of nonsufficient funds to be a second transfer 
attempt. After the first failed transfer, the lender will have a strong incentive to prevent a second 
consecutive failed transfer in order to avoid invoking the prohibition. If one transfer has failed and a 
subsequent observation also indicates insufficient funds, the consumer almost certainly lacks ability to 
repay. Preventing future transfer attempts unless the consumer re-authorizes the payments is critical. 
If lenders can get a window into the account and time their debits the moment any money is there, 
they can evade the protections of the rule and collect unaffordable payments. 

13.4.4.2. Failed transfers when the lender is the account-holding institution; 
sweeps to negative should be prohibited. 

Proposed § 1041.14(b) also provides that, if the lender is the consumer's financial institution, a failed 
transfer is one that results in collection of less than the amount for which the transfer was initiated. 
The Bureau seeks comment on whether the provisions appropriately address situations in which a 
lender that is the consumer's account-holding institution initiates payment transfers that result in 
nonpayment or partial payment.®®® 

We support the rule that a payment transfer is deemed to have failed if the account-holding institution 
fails to collect the amount for which the payment is initiated. There are no "returns" in this situation, 
so that cannot be the judge of a failed transfer. The institution controls the consumer's account and is 
able to make a transfer if there are funds. If the institution is unable to collect the payment, then the 
transfer clearly has failed. 

We also support the part of proposed Comment 14(b)(l)-4 that makes clear that the transfer counts as 
a failed transfer regardless of whether the result is classified or coded in the lender's internal systems 
as a return for nonsufficient funds. The substance of the transaction is most important. 


After a lawsuit and news article exposed problems that JP Morgan Chase customers had stopping payments on 
payday loan ACFI payments, see Complaint and Jury Demand, Baptiste v. JPMorgan Chase Bank, N.A., No. ECF 
CASE (E.D.N.Y. Oct. 1, 2012), Chase implemented reforms under a settlement agreement. See Letter from Sheila 
Carson, JP Morgan Chase, to Josh Zinner, NEDAP (June 20, 2013), available online as companion material to NCLC, 
Consumer Banking & Payments Law (3d ed. 2013), updated at nclc.org/library. 

®S81 Fed. Reg. at 48065. 
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However, we object to the part of Comment 14(b)(l)-4 that states that a return is not a failed return "if 
the lender merely defers or foregoes debiting or withdrawing payment from an account based on the 
lender's observation that the account lacks sufficient funds." While there may be no NSF or overdraft 
fees in this situation, the lender has still observed a consumer who in unable to repay. Future payment 
attempts could endanger the consumer's ability to meet necessities and result in overdraft or NSF fees 
in connection with other payments. If a lender observes a lack of sufficient funds on the day a payment 
is due on two consecutive occasions, then it is appropriate for the lender to stop attempting to initiate 
payment transfers unless the consumer provides a new authorization. 

A lender that is the consumer's account-holding institution should also be prohibited from collecting 
account-related fees other than bona fide late fees under the loan agreement for deferring a payment 
transfer attempt when the borrower's account has insufficient funds. Any such fee would effectively 
consist of additional interest, changing the total cost of borrowing substantially, particularly for loans 
with shorter terms. 

The Bureau seeks comment on whether account-holding institutions should be permitted to assess 
overdraft fees in conjunction with attempts to collect loan payments. The Bureau asks whether and 
how frequently such lenders make repeated payment withdrawal attempts through their internal 
systems in connection with proposed covered loans in ways that can be harmful to consumers. 

We urge that a lender that is the consumer's account-holding institution be prohibited from sweeping 
an account below zero to collect a payment or from charging NSF fees or overdraft fees in connection 
with an actual or failed transfer. The lender can observe that the account lacks insufficient funds for 
the payment and should not be permitted to deliberately induce an overdraft or to profit from the 
consumer's inability to make the payment. NSF and overdraft fees are an account feature developed, at 
least originally, to address an inherent lag in processing checks and other payment devices. Internal 
systems have no such lag and, under no circumstances should a payment transfer attempt made 
through an internal transfer system trigger an NSF or overdraft fee. 

In addition, the institution should be prohibited from collecting partial payments if the account balance 
is insufficient to collect the entire, scheduled payment. If the consumer does not have sufficient funds 
for the entire payment, then emptying the account will still leave her late on the loan while leaving her 
with no funds for necessities and subjecting her to NSF and overdraft fees. 

Taken together, these recommendations would help any payment transfer attempt from triggering an 
NSF or overdraft fee. However, to ensure that future loan products or internal payment transfer 
systems are adequately covered by the protections in this section, we urge the Bureau to adopt an 
explicit prohibition on NSF or overdraft fees triggered by payment transfer attempts by a lender that is 
the consumer's account-holding institution. 

13.4.4.3. All transfer attempts in connection with any loan from the same 
lender should be included. 

Proposed § 1041.14(b)(1) prohibits subsequent payment transfers after two consecutive failures in 
connection with "that covered loan." In proposed comment §1041.14(b)-2, the Bureau clarifies that. 
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when the prohibition is triggered, the lender is not prohibited under the rule from initiating a payment 
transfer in connection with a bona fide subsequent covered loan made to the consumer.®®^ 

The Bureau seeks comment on what additional provisions may be appropriate to clarify the concept of 
a bona fide subsequent covered loan, including provisions clarifying how the concept applies in the 
context of a refinancing. The Bureau also seeks comment on what additional provisions may be 
appropriate to clarify how the proposed prohibition on further payment transfers applies when a 
consumer has more than one outstanding loan with a lender, including situations in which a lender 
makes two failed payment transfer attempts when alternating between covered loans. 

We strongly oppose permitting lenders to avoid the protections of the payments rule by making further 
transfer attempts in connection with other outstanding loans after the consumer has already suffered 
two consecutive failures on one loan. The impact on the consumer is the same: multiple NSF or 
overdraft fees and potential collection of payments despite inability to repay. The lender has records 
of all of the loans made to that consumer and has the ability to refrain from making subsequent 
transfer attempts on other loans. 

The prohibition and reauthorization requirement should apply across all loans from a single lender or 
affiliate (or a single service provider or affiliate). For example, if a borrower has two outstanding loans, 
and an attempt to withdraw a payment fails for loan A, then no further payments on loan B should be 
permitted until reauthorization for loan A has been received. 

Permitting otherwise could lead to evasions as lenders split their loans into smaller amounts and offer 
multiple loans. This would provide lenders the advantage of smaller payments that are more likely to 
go through, as well as the ability to collect on a second loan even if consecutive transfer failures block 
future transfers on one of the loans. 

Consequently, we recommend that proposed § 1041.14(b)(1) be revised to read: 

A lender must not initiate a payment transfer from a consumer's account in connection with a 
covered loan after the lender has attempted to initiate two consecutive failed payment 
transfers from the consumer's account, in connection with that covered loan 

With respect to Comment 14(b)-2, if a "subsequent" loan is made after the transfer failures, new 
payment transfers should be permitted only if the new payment authorization qualifies for the 
exception in proposed § 1041.14(c). Flowever, as discussed below, if the subsequent loan is a 
refinance, then a single payment failure should again trigger the prohibition. Thus, we recommend 
that this Comment be revised to read: 

If a lender triggers the prohibition in § 1041.14(b), the lender is not prohibited under § 
1041.14(b) from initiating a payment transfer in connection with a bona fide subseguent 
covered loan made to the consume r if the lender has obtained a new payment authorization as 
provided in § 1041.14(c), provided that the lender has not attempted to initiate two consecutive 
failed payment transfers from the consumer's account in connection with the bona fide 
subseguent covered loan. 
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13.4.5. Definition of first failed transfer; § 1041.14(b)(2)(i). 


Proposed § 1041.14(b)(2)(i) describes three situations in which a failed payment transfer is considered 
to be the first failed transfer. 

13.4.5.1. Include all loans from the same lender: § 1041.14(b)(2)(i)(A). 

As discussed above, any two consecutive payment failures from the same lender should trigger the 
prohibition, even if they are on different loans. Thus, proposed § 1041.14(b)(2)(i)(A) should be revised 
to read that a payment transfer is the first payment transfer if: 

The lender has initiated no other payment transfer from the consumer's account in connection with tks 
covered any loan. 

We also urge that a previous payment failure on a non-covered loan should also be considered a first 
failed payment transfer. As discussed earlier in these comments, we fear that lenders will use non- 
covered loans as bridge loans between unaffordable covered loans. If a payment transfer fails on a 
previous non-covered loan, the lender should be required to consider that a failed transfer. To permit 
otherwise would encourage evasions as lenders constantly refinance loans from covered to non- 
covered loans. 


13.4.5.2. Failures in consecutive months should be "consecutive" even if there 
is an intervening payment: § 1041.14(b)(2)(i)(B). 

Proposed § 1041.14(b)(2)(i)(B) effectively states that any successful payment transfer resets the clock 
to zero. It provides that a payment transfer is the "first" transfer if the immediately preceding payment 
transfer was successful. 

Proposed Comment 14(b)(2)(i)-l(i) and (ii) provide examples illustrating this provision. Example (i) 
illustrates a lender that successfully re-presents a payment that bounced the first time, and then 
initiates a transfer attempt for the next payment, which then fails. The example explains that the re¬ 
presentment has reset the count to zero and the second bounce is deemed to be a first payment 
failure. 

We object to this Comment. As discussed in section 13.2 above, even a single payment failure should 
trigger the rule and require reauthorization of the payment authorization. In addition, as discussed in 
section 13.6.1 below, even if the CFPB retains a rule generally requiring two consecutive payment 
failures, it should also prohibit future transfer attempts if there are three payment failures, even if 
nonconsecutive, in any 12-month period. 

Moreover, even if the CFPB retains the requirement for two consecutive failures, if a payment attempt 
has failed for two consecutive months, clearly the consumer is struggling with inability to repay and is 
suffering NSF and/or overdraft fees on her account. The fact the lender has managed to collect a 
payment between two due dates does not change that situation. Thus, we urge the CFPB to view 
payment failures as "consecutive" if there are failures in two consecutive months even if there is an 
intervening successful payment in between. 
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We also urge a consecutive rule to be based on two consecutive months, not just two consecutive 
payments (i.e., two biweekly or semimonthly payments). The Bureau bases other provisions in the rule 
on an assumption that consumer expense cycles are about 30 days long; we present evidence 
suggesting that for borrowers of covered loans, they are likely much longer (see section 8.8.1 above). 
But even assuming a monthly cycle, it may be that only the payments that coincide with rent due dates 
once a month will bounce. The payment attempts are clearly causing consumer injury and reflect an 
unaffordable loan even if the payments in between are successful. Moreover, it is important to 
consider that successful payments in between may only be successful because they are paid via high- 
cost overdraft. 

In addition, as discussed in the next section, even if the CFPB rejects our suggestion to count failures in 
consecutive months, we urge the CFPB not to permit a smaller payment to reset the failure clock. 

We support the example in Comment 14(b)(2)(i)-l(ii), which provides that a cash payment in between 
two failed payment transfers does not reset the clock to zero. A cash payment does not indicate that a 
consumer has funds in her account and that payment transfers can be safely made. The cash may have 
come from a friend or family member, or be the result of aggressive debt collection practices. 

13.4.5.3. After two consecutive failures and then a third following a new 

authorization, a fourth should not be permitted: § 1041.41(b)(2)(i)(C). 

Proposed § 1041.41(b)(2)(i)(C) provides that a payment transfer is the first payment transfer if it is the 
first to fail after the lender obtains a new payment authorization pursuant to § 1041.41(c). In other 
words, once there is a new authorization, two new consecutive failures are required before the 
authorization is revoked again. 

We oppose this rule. If there have been three consecutive failed transfers, the lender should not be 
permitted to subject the consumer to a fourth. As the Bureau's study shows, after each consecutive 
failure, the likelihood of success keeps going down. A fourth attempt will only add fees for the 
consumer and increase the chance that the bank account will be closed. The new payment 
authorization was likely the result of aggressive debt collection tactics or inappropriate refinancing of a 
consumer who lacked ability to repay. As written, this proposal could provide an incentive to make a 
new loan or refinance a loan for the purposes of having the borrower skip a payment, masking the 
unaffordability of the prior loan. 

13.4.6. Second consecutive payment transfer; § 1041.14(b)(2)(ii). 

Proposed § 1041.14(b)(2)(ii) defines a failed transfer as a second consecutive failed transfer if the 
previous transfer was a first failed transfer. The rule clarifies that a "previous" transfer includes one 
initiated at the same time or on the same day as the second transfer. Comments 4(b)(2)(ii)-l and -2 
illustrate these provisions. 

The Bureau seeks comment on what additional provisions may be appropriate to clarify how the 
prohibition applies when a lender initiates multiple payment transfers on the same day or concurrently 
and two of those payment transfers fail.®®® We agree with the proposed rule and Comment. There 
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should be no exception for multiple transactions presented in the same day or in close proximity to a 
previous payment. 

Proposed Comment 14(b)(2)(ii)-3 states that a single immediate transfer pursuant to § 1041.14(d) does 
not reset the transfer count, and thus if that single transfer fails, the lender may not re-initiate it unless 
the lender obtains a new authorization. We support that Comment. At that point a consumer has 
been subject to three failed payment transfers and multiple fees. The lender should not be permitted 
to attempt a fourth transfer and subject the consumer to even greater harm. (Our other comments on 
the exception for single transfers are discussed below.) 

The Bureau also asks whether the rule should specifically provide that, after a first failed payment 
transfer, initiating a successful payment transfer or series of payment transfers for a substantially 
smaller amount (but larger than a nominal amount) tolls the failed payment transfer count at one, 
rather than resetting it to zero, given that such an amount may not sufficiently indicate that the 
consumer's account is no longer in distress. 

We strongly urge the CFPB to add a provision clarifying that a re-initiated payment in any form (smaller 
or the same amount) or an intervening payment of a late or returned item fee does not reset the 
transfer count. If two consecutive regularly scheduled payments fail, the harm to the consumer is the 
same even if the lender manages to extract some or all of the payment from the consumer in between. 
The consumer is clearly struggling with inability to repay and with the impact of NSF and overdraft fees. 
Permitting variations in amounts to reset the count is also likely to result in subterfuge of the proposed 
protections and to injure consumers. The two failed attempt trigger should apply to partial payments 
as well as any attempts to collect additional fees, including but not limited to late fees. 

The Bureau also seeks comment on what amount may be appropriate for a substantially smaller 
amount, such as any amount up to 10 percent of the first failed payment transfer's amount, or whether 
a higher amount threshold up to 25 percent or more is needed to indicate to the lender that the 
account is no longer distressed. We urge the Bureau to require that only a full, successful, regularly 
scheduled payment agreed in the repayment schedule be considered sufficient evidence that an 
account is no longer in distress. If two regularly scheduled payments fail, then smaller payments in 
between, even if they are 75% or even 100% of the payment amount, do nothing to mitigate the injury 
to consumers from the leveraged payment mechanism or the unaffordable loan. 

Additional discussion of how late payments should be treated is provided in response to proposed 
§1041.14(c)(2)(iii) below. In addition, as discussed above, we urge the CFPB to define "consecutive" 
transfer fails to include consecutive months even if there is an intervening successful transfer, no 
matter what the amount. 

13.4.7. Different payment channels: § 1041.14(b)(2)(iii). 

Proposed § 1041.14(b)(2)(iii) provides that a failed transfer is a second consecutive failed transfer 
regardless of whether the first transfer was initiated through a second payment channel. Comment 
14(b)(2)(iii)-l provides an example of this rule using a lender that first submitted an ACFI debit and 
then, after it was returned, processed a remotely created check, with the attempts counting as the first 
and second failed payment transfer, respectively. 
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We strongly agree with this provision. As discussed above, payday lenders often require authorization 
for multiple payment channels. Lenders also use multiple channels to evade consumers' rights under 
any particular channel. If the lender could simply turn to a different form of payment to evade the 
protections of the payment rule, the rule would be meaningless. 

The Bureau asks whether it should tailor protections to each specific leveraged payment mechanism.®®® 
We agree with the Bureau that tailoring protections to each specific leveraged payment mechanism 
would not only increase complexity but would leave consumers vulnerable. A global presentment limit 
that applies to all types of leveraged payment mechanisms is necessary to protect consumers and 
prevent evasion. 

Lenders across the market accept multiple payment mechanisms. If consistent protections are not 
applied across all channels, the proposed protections will be too easy to evade. 

13.4.8. Exception to the prohibition if the lender obtains the consumer's new and specific 
authorization for the terms of the withdrawals: § 1041.14(c). 

13.4.8.1. In general: § 1041.14(c)(1). 

Proposed § 1041.14(c)(1) provides an exception to the prohibition on additional payment transfers 
after two consecutive failed transfers. The exception permits the consumer to provide a new 
authorization for recurring payments under the conditions described in § 1041.14(c)(2). 

We do not generally object to this exception. However, we have serious concerns about new 
authorizations that are obtained in connection with a refinancing. We urge, first, that any refinancings 
preceded by an unsuccessful payment attempt be subject to a presumption of inability to repay, as 
discussed in section 11.4.2 above. Second, we urge that the failed transfer count merely be tolled, not 
reset, with a new payment authorization in connection with a refinance, as discussed in section 
13.4.4.3 above. If the first payment under the refinanced loan fails, then the lender would be 
prohibited from additional transfers. 

We support Comment 14(c)(l)-l, which makes clear that the requirements of § 1041.14(c)(2) are in 
addition to, not instead of, any other authorization requirements under applicable laws. Regulation E, 
for example, has certain requirements for preauthorized EFTs. In addition, as discussed in section 
13.6.5 below, we urge the CFPB to require covered lenders to comply with the network rules governing 
the payment system used. 

13.4.9. Contents of the authorization. 

13.4.9.1. We support the requirement that a new authorization to use a 
leveraged payment mechanism include details of the scheduled 
payment: § 1041.14(c)(2)(i). 

In proposed §1041.14(c)(2)(i), the Bureau requires consumer authorization of the core elements of the 
transfer. We agree and urge the Bureau to only permit further payment collection attempts using a 


®®81 Fed. Reg. at 48064. 


268 



leveraged payment mechanism if the lender obtains the consumer's new and specific authorization for 
the terms of future withdrawals7°° This provision contains an exception for re-initiated payments 
under § 1041.14(c)(2)(ii) and late fees under § 1041.14(c)(2)(iii). Those are discussed below. 

We support the requirement that the new and specific authorization include the date, amount, and 
payment channel of each additional payment transfer authorized by the consumer. The consumer 
needs to know all three elements in order to try to ensure that the account has sufficient funds 
available. 

Knowing the payment channel is also important in case the consumer wishes to stop payment or 
exercise other rights in connection with that payment channel. As discussed above, financial 
institutions have different rules and processes for different types of payments and need to know what 
channel a payment is coming in through to be able to assist the consumer. 

We urge the CFPB to add a comment to this provision that makes clear that lenders cannot include 
authorization for alternative payment mechanisms. The requirement that the consumer authorize "the 
specific ... payment channel" can only be complied with if one specific payment channel is authorized. 

In fact, as discussed under section 13.6.2 below, we urge the CFPB to impose this requirement more 
generally on all lenders that use leveraged payment mechanisms. 

We also urge the CFPB to add a requirement that the payment transfer authorization form be clear and 
readily understandable. That requirement applies when the transfer authorizes a late or returned item 
fee under § 1041.14(c)(2)(iii)(A) and (B) and for the disclosures that must be provided to the consumer 
under § 1041.15. But for some reason, the CFPB did not include a clear and readily understandable 
requirement for the payment authorization form under § 1041.14(c) generally. We believe that such a 
requirement already applies to EFTs under Regulation E, but it may not for RCCs or some other 
payment devices. It is essential that the key form that the consumer signs to authorize a payment 
transfer be clear and readily understandable. 

We support Comment 14(c)(2)(i)-l, which explains that the specific authorization terms "must be 
included in the signed authorization obtained from the consumer...." That is consistent with the 
requirements for ACFI payments under NACFIA rules^°^ and the general Regulation E requirement that 
EFT authorizations be clear and readily understandable.^®^ 

We further urge the CFPB to make clear, as discussed in section 13.6.6 below, that an authorization 
that does not contain the required terms not only violates this rule but also, if the payment is an EFT, is 
unauthorized for purposes of Regulation E. 

We support Comment 14(c)(2)(i)-2, which explains that the specific date means the month, day and 
year of each transfer. 


81 Fed. Reg. at 48068. 

See 2016 NACFIA Operating Rules §§ 2.3.2.2(a), 2.3.2.4; NCLC, Consumer Banking & Payments Law § 5.3.1.2 
(5**' ed. 2013), updated at nclc.org/library. 

C.F.R. § 1005.4(a)(1); Commentl0(b)-6 to Regulation E. 
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We support Comment 14(c)(2)(i)-3, which explains that a transfer that is larger than the specific 
amount authorized would violate the prohibition of § 1041.14(b) unless the conditions under § 
1041.14(c)(2)(iii)(B) for adding a late or returned item fee are satisfied. We discuss those conditions 
below. 

We strongly oppose Comment 14(c)(2)(i)-4, which states that a payment transfer complies with the 
requirement for authorization of the "specific amount" even if the transfer is smaller. As the CFPB has 
observed and we have found among the consumers and constituencies we serve, lenders sometimes 
change the payment amount in order to evade stop payment orders. Financial institutions typically 
require consumers to identify the exact payment amount in order to stop payment. Their systems may 
identify the incoming payment by using that amount. 

Permitting lenders to initiate smaller payments that are not specifically authorized also enables lenders 
to collect unaffordable loans and makes it more difficult for consumers to control their finances. In 
addition, consumers have a harder time identifying the payments they have made or still owe on a loan 
if the amounts are different from what they expect. 

13.4.9.2. Payment details on open-end lines of credit. 

The Bureau asks whether proposed §1041.14(c)(2)(i) sufficiently addresses the specific amount 
requirement's application in instances where the consumer has credit available on a line of credit, or 
whether specific provisions should be included to clarify the requirement's application in these 
instances. 

We urge the Bureau to include more details on the specific authorization requirements for any 
payments scheduled as part of a line of credit. The authorization should list the range of minimum 
payments assuming minimum and maximum utilization of the credit line. The dates should be listed 
assuming that the consumer initially fully utilizes the credit line, does not take any further advances, 
and pays the minimum until the credit line is fully paid off. 

For example, if the minimum payment is $25 but it could go as high as $200 if the credit line is fully 
utilized, then the payment authorization could list the payments as: 

March 1, 2018: $25-$200* 

April 1, 2018: $25-$200* 

[Etc. - with each date listed.] 

*Depending on the outstanding balance. 

Providing an example in the comments would be helpful. 

13.4.9.3. Application of specific date requirement to re-presented transfers: § 
1041.14(c)(2)(ii). 

Proposed § 1041.14(c)(2)(ii) permits the lender to re-present a failed transfer once on a different date 
from that specified in the authorization, provided that it is not a second failed transfer prohibited by § 
1041.14(b). We do not object to this narrow exception to the date requirement but stress the 
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importance of the general rule that consumers otherwise must authorize the specific date of the 
transfer. 


13.4.9.4. Special date and amount requirements for late or returned item fees: 

§ 1041.14{c){2){iii). 

Proposed § 1041.14(c)(2)(iii) permits a lender to initiate a payment transfer to collect a late or returned 
item fee without including the specific date or amount in the payment authorization. However, the 
lender may do so only if the consumer has authorized such a transfer through a clear and readily 
understandable authorization that specifies the highest amount of such fees and the payment channel 
that may be used. 

We support this requirement and believe that knowing the highest possible amount and payment 
channel are important, for the reasons discussed earlier. We support Comment 14(c)(2)(iii)(A)-3, which 
requires the lender to assume factors that result in the highest amount possible. 

However, we urge the CFPB to permit a fee that varies in amount only if the manner in which the fee 
will be calculated has been disclosed to the consumer in clear and readily understandable terms, the 
consumer has agreed to such fees and only if the consumer is notified of the payment transfer to 
collect the fee as proposed in § 1041.14. 

Proposed § 1041.14(c)(2)(iii)(A) and (B) permit a payment transfer that includes the fee alone, or that 
includes both the original payment amount and the fee, but in either case the consumer must 
authorizes such transfers through a clear and readily understandable authorization. We support that 
requirement. In addition, lenders should be permitted to initiate a separate payment for a fee only if 
the consumer gets advance notice of that debit in the same manner as they do for a regular payment. 
Otherwise, they would have to add it to the regular payment and provide the notice itemizing the fee. 

A successful payment transfer that merely covers a fee should not reset the failure count. The fact that 
a $10 or $20 fee is successfully deducted from the consumer's account does nothing to prevent—and 
indeed, exacerbates—the harm of two consecutive regular payments that fail. 

13.4.10. Timing, Manner and Memorialization of New Authorizations: § 1041.14(c)(3). 

Proposed §1041.14(c)(3) sets forth additional requirements for new authorizations, including the 
timing of the new authorization and the means of providing the disclosures required under § 1041.15; 
the general requirement that the authorization be "signed"; and the memorialization of the 
authorization. 

The Bureau seeks comment on all aspects of the proposed approach for obtaining authorizations and, 
in particular, whether the proposed approach would provide adequate protections to consumers and 
whether it would achieve the intended goal of reducing lender costs and burdens by being compatible 
with existing systems and procedures.We generally support the proposed three-step process that 
requires the notification, authorization in writing, and memorialization of the consumer's authorization 
for additional payment transfers. 
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13.4.10.1. Provision of payment transfer terms to the consumer; electronic 
communications: § 1041.14(c)(3)(ii). 

Proposed § 1041.14(c)(3)(ii) permits the lender to request a new authorization from the consumer no 
earlier than the date on which the lender provides the consumer rights notice required by § 

1041.15(d). That notice states that the lender is no longer permitted to make withdrawals from the 
consumer's account and that the lender may contact the consumer about their payment choices going 
forward. 

However, we do not note any requirement that the consumer rights notice be provided before the 
lender requests, or the consumer provides, a new authorization. We assume provision of the notice 
beforehand is the Bureau's intent, as the timing requirement of this provision would make no sense 
otherwise. The consumer clearly should be given notice that the lender no longer can debit the 
account before deciding whether to provide a new authorization. However, nothing appears to 
prevent a lender from first obtaining the consumer's new authorization and then, afterwards, providing 
the consumer rights notice the same day. We urge the CFPB to add an explicit requirement that the 
consumer rights notice be provided before a request for a new authorization (or simultaneously, as 
permitted under Comment 14(c)(3)(ii)(A)-3). See also the next section regarding the timing of 
consumer signatures. 

Proposed § 1041.14(c)(3)(ii) requires the authorization request to include the specific terms required 
by § 1041.14(c)(2)(i) (date, amount, payment channel) and, if applicable, the statements required if the 
transfer includes a late or returned item fee. Comment 14(c)(3)(ii)-2 permits the lender to offer the 
consumer different options with different dates, amounts or payment channels—either in the initial 
request or in a follow-up request. We do not object to this Comment, but we urge the CFPB to clarify 
that the request must be provided in a way that allows the consumer to choose one option, not that 
gives the lender the authority to initiate the payment in different ways. 

The provision gives the lender several options for delivering the authorization request to the consumer, 
including in writing by mail or in person, without restriction. 

Under proposed § 1041.14(c)(3)(ii)(A), the authorization terms may be provided by email if it is in 
retainable form and the consumer (1) has consented to receive electronic disclosures under § 
1041.15(a)(4) or (2) agrees to in the course of a communication initiated by the consumer in response 
to the consumer rights notice. We support the requirement that the request may be provided by email 
only under those two circumstances. Lenders should not be permitted to use email if it is not clear that 
the consumer has consented to and can easily access information that way. 

We also support the limitation that the authorization terms may be provided electronically only by 
email in a retainable form, not in another electronic manner such as through a mobile app or text 
message. The payment authorization terms are a critical document that the consumer must be able to 
retain, print out, and refer to in the future. Any information available online should remain available 
for three years. It should also be required to be readable on both full screens and mobile devices. 

Comment 14(c)(3)(ii)(A)-2 states that the E-Sign Act does not apply to provision of the terms and 
statements to the consumer electronically, but that an electronic authorization by the consumer is 
valid only if it complies with the signature requirements of the E-Sign Act. 
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The E-Sign Act provides important protections that ensure that consumers are able access and retain 
electronic communications. E-Sign should be followed for electronic communications and disclosures. 
While the proposed rule replicates much of the E-Sign Act, it does not require that consumers confirm 
their ability to receive and view electronic communications. Without that confirmation, all of the 
important disclosures and notices required through this rule may go to an incorrectly entered email 
address or an email address that is not actually available to a consumer without electronic access. It is 
not a difficult step to require consumers to simply click on a link in an email to confirm that they are 
able to receive information electronically. 

However, it is critical that Comment 14(c)(3)(ii)(A)-2 maintains E-Sign Act requirements for the 
consumer's signature consenting to the receipt of electronic communications (and, later in Comment 
14(c)(3)(iii)(A)-l, for the signature on the new payment authorization itself). The protections of the Act 
are essential to help ensure that the "signature" is valid. 

The rule should also be clear that if the lender does not comply with the requirements for electronic 
communications, then any notices provided in that manner do not fulfill the notice requirements. 

Proposed § 1041.14(c)(3)(ii)(B) also permits lenders to provide the terms of the authorization and 
consumer rights statements orally by telephone, but only if the consumer affirmatively contacts the 
lender in that manner in response to the consumer rights notice and agrees to receive the terms in that 
manner. We do not object to this provision but support the narrow exception that is limited to 
telephone contacts initiated by the consumer. Proposed Comment 14(c)(3)(ii)(B)-l makes clear that, 
while the lender may contact the consumer by telephone to discuss repayment options, the 
authorization terms and consumer rights notices may not be provided orally in that phone call. This 
helps to prevent an aggressive debt collection call from being used to pressure the consumer into a 
payment authorization. The lender would either have to provide the information in writing (paper or 
electronic), or the consumer would have to call back. In general, providing the information in writing is 
preferable. We also note that the memorialization must be provided in writing. 

13.4.10.2. The authorization form should include a right to revoke authorization. 

As discussed in section 13.6.5 below, all lenders that use leveraged payment mechanisms should be 
required to give consumers a right to revoke the authorization through a clear and readily 
understandable notice in the payment authorization form and memorialization. Even if the CFPB 
declines to specify requirements for lenders generally, it is essential that any new payment 
authorization form contain notice of this right and inform consumers of the manner to exercise it. This 
requirement is already a part of NACHA rules for ACH payments. As discussed below, we also urge that 
the CFPB require compliance with any applicable network rules. 

13.4.10.3. Consumer signatures on and memorialization of the authorization 
request: § 1041.14(c)(3)(iii). 

Proposed § 1041.14(c)(3)(iii)(A) requires that a new payment authorization be signed or otherwise 
agreed to by the consumer in writing or electronically in a retainable format that memorializes the 
terms and agreement. For the reasons discussed earlier, we support Comment 14(c)(3)(iii)(A)-l, which 
makes clear that the E-Sign Act requirements for electronic signatures apply. 
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The consumer's signature can be obtained no earlier than when the consumer receives the consumer 
rights notice or the date on which the consumer receives the notice by mail. Here again, as discussed 
in the previous section, it is not completely clear that the consumer rights notice and payment terms 
must be provided//rst. The consumer must have some opportunity to read and understand the notice 
and terms, even if she signs the agreement a few minutes later. The CFPB should make it explicit that 
the notice and terms must be provided before the consumer signs the authorization. 

Proposed § 1041.14(c)(3)(iii)(B) permits the consumer to authorize the payments by telephone but only 
if the lender records the call and retains the recording (which is what the E-Sign Act would require). 

But in that situation in this proposal, proposed § 1041.14(c)(3)(iii)(C) requires the lender to provide the 
consumer with a retainable memorialization form (in writing or electronically under the conditions 
discussed earlier) no later than the date by which the first new payment is initiated. We support 
Comment 14(c)(3)(iii)(C)-2, which makes clear that the recording of the telephone call does not satisfy 
the requirement to provide the consumer with a memorialization. 

13.4.10.4. Expiration of authorization: § 1041.14(c)(4). 

Proposed § 1041.14(c)(4) makes the authorization null and void if either the lender subsequently 
obtains a new authorization or two consecutive payment transfers fail. We support this provision. 

We also urge the Bureau to make the authorization null and void if the lender fails to comply with the 
requirements of § 1041.14(c). The Bureau has carefully thought through authorization requirements to 
ensure that consumers understand what they are authorizing. If the lender fails to comply with those 
requirements, the authorization should be ineffective. Specifying that the authorization is null and void 
will help consumers to be able to enforce these requirements and will trigger the unauthorized transfer 
provisions of Regulation E. This will help to prevent evasions and encourage compliance. 

13.5. Exemption for Single, Immediate Payment Transfers: § 1041.14(d). 

Proposed §1041.14(d) exempts a lender from the consumer authorization requirements of § 1041.14(c) 
in a narrow situation where the consumer seeks to make an immediate, single payment. We agree 
with this narrow exception, which will enable consumers to make payments that are due that day 
without being coerced into a new, broader recurring payment authorization. 

As discussed in section 13.3.2 above, we agree with the definition of "single immediate payment 
transfer" in § 1041.14(a)(2), including the narrow timeframe and the limited payment channels that 
may be used. These limitations are necessary to prevent evasions. 

Proposed § 1041.14(d)(2) permits the lender to accept the consumer's authorization for a single 
payment "no earlier than" the date on which the lender provides the consumer rights notice or when 
the consumer affirmatively contacts the lender, whichever is earlier. 

In the former situation, as discussed earlier, this provision should require the notice to be provided 
"before" the consumer authorizes the payment, although it may be done on the same day. We agree 
with the example in Comment 14(d)-3 of affirmative contact by the consumer, which permits the 
lender to initiate a payment when the consumer calls after noticing bounced payments on her bank 
statement. 
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We support Comment 14(d)-2, which makes clear that a single immediate payment transfer may not be 
re-presented if it fails. The exception for single transfers is after two previous transfers have failed; if 
the single transfer then fails as well, the consumer should not be subjected to a fourth failed transfer. 

We also agree with the Comment's clarification that the lender may initiate any number of single 
immediate payment transfers, as long as each one is authorized by the consumer and the other 
requirements are met. This option gives the consumer more control and the ability to make payments 
without agreeing to a new recurring authorization. 

13.6. Additional Recommendations to Strengthen the Payment Protections. 

13.6.1. Prohibit additional transfers after three failed transfers in 12 months and prohibit a 
second new authorization. 

As discussed in section 13.2 above, we urge the CFPB to prohibit additional transfers after only one 
failed transfer. If the CFPB instead retains the proposal to apply the prohibition only after two 
consecutive failed transfers, we urge the Bureau also to prohibit additional transfers (absent a new 
authorization) if the consumer has three failed transfers in a 12-month time span. The only exception 
would be for single immediate transfer requests. 

Despite the protections afforded by the proposals, consumers will still be exposed to the danger of 
repeat failed transfers. Unless the proposal is strengthened, lenders will be able to use smaller 
transfers to avoid consecutive failures. Failures might happen only when the biweekly payment comes 
before rent day. Or the consumer might have frequent payment failures that just do not happen to be 
consecutive. Any of these circumstances indicate inability to repay and harm from lender use of the 
leveraged payment mechanism to collect. 

Thus, even if there are not two consecutive payment failures, the prohibition of proposed § 1041.14(b) 
should apply if there have been three payment failures in the previous 12 months. If the lender has 
made an unaffordable loan and continually injures the consumer through failed payment transfers, 
there needs to be a limit. The technicalities of whether failures are consecutive should not get in the 
way of protecting consumers. 

In addition, lenders should be permitted only one chance to get a new payment authorization— 
whether on the original loan or on a refinanced loan. Lenders are likely to use aggressive debt 
collection tactics to persuade consumers to reauthorize recurring transfers after the payment 
authorization has been lost. Lenders will push cash-out refinancings as a way to address the 
unaffordability of the existing loan. 

A lender might be allowed one additional bite of the apple, but should not be allowed a second. The 
dangers of the leveraged payment mechanism, and of inappropriate unaffordable refinancings, require 
a limit to the lender's ability to undercut the protections of § 1041.14(b). 

The only exception should be for single immediate payment transfers. Consumers should be allowed to 
authorize single payments. They can also set up consumer-initiated recurring payments through their 
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own bank's website. But lenders should not be allowed to continually misuse leveraged payment 
mechanisms. 


13.6.2. Prohibit use of back-up payment channels and use of leveraged payment 
mechanisms to collect accelerated balances. 

As discussed in section 13.2 above, lenders regularly take authorization to use more than one payment 
channel to collect a payment. Alternative methods are used to defeat consumers' rights to stop 
payment, to challenge unauthorized payments, or to revoke authorization. The potential use of 
different channels is also confusing for consumers and makes it more difficult for them to understand 
their rights. 

Lenders should be prohibited from obtaining more than one leveraged payment mechanism or taking a 
back-up mechanism through another channel. The CFPB has already proposed this requirement in § 
1041.14(c) when the consumer provides a new payment authorization after the first has been lost. This 
requirement should apply generally to the original payment authorization as well. 

Obtaining multiple payment authorizations to collect single, regularly scheduled recurring payments 
and the collection of accelerated balances after a default is not a regular practice in other industries 
that use payment transfer mechanisms to accept payments. For example, many utilities and telecom 
providers accept ACFI payments, paper checks, credit, or debit payments. Yet these merchants typically 
provide a straightforward merchant-side revocation process and do not take multiple authorizations 
that would remain in force even if authorization to use another mechanism were revoked. 

We appreciate the CFPB's proposal to impose global presentment limits that apply across multiple 
payment channels. But the use of multiple channels can still pose problems, as discussed above. For 
example, an RCC can be used to defeat a stop payment order on ACFI payments, even before there 
have been two consecutive failed transfers. Indeed, if the RCC succeeds, the lender will avoid 
consecutive failures. 

In part, this problem will be addressed if the CFPB takes our recommendation to prohibit additional 
transfers after even one failure for a stop payment or unauthorized payment. But even then, it will 
help consumers to understand the terms of their loans and to control their account if they know 
specifically what payment channel the payment will always be processed through. 

13.6.3. Prohibit back-up authorizations for payroll deductions or wage assignments. 

The definition of "payment transfer" covered under § 1041.14 does not include payroll deductions or 
wage assignments. While those leveraged payment mechanisms do not trigger overdraft fees or NSF 
fees (at least not directly) they do permit lenders to collect unaffordable loans. 

The FTC engaged in an extensive rulemaking when it adopted the Credit Practices Rule, explaining why 
wage assignments are unfair and deceptive and why they should be banned. The FTC found that it was 
unfair and deceptive for creditors to use wage assignments as a collection device: 

The preponderance of the record establishes that consumers suffer substantial injury when wage 
assignments are used as a collection device. Wage assignment, unlike garnishment, occurs without the 
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procedural safeguards of a hearing and an opportunity to assert defenses or counterclaims. The use of 
wage assignments causes interferences with employment relationships, pressure from threats to file 
wage assignments with employers, and disruption of family finances. Wage assignments are 
particularly harmful because they cause injury to consumers who may have valid reasons for 
nonpayment. 

However, it permitted payroll deduction plans that authorize as series of deductions "as a method of 
making each payment."^°^ 

Unfortunately, the FTC also permitted wage assignments that are revocable at the will of the debtor. 

It intended to enable the debtor "to stop the wage assignment before injury occurs."^®® The FTC did 
not anticipate that wage assignments buried in fine print would be used as the same terrorizing 
collection devices that it was banning rather than as a convenient and voluntary way of repaying a loan. 

Some lenders take broad authorizations that could allow them to collect from any future employer, in 
ways that consumers do not anticipate. For example, the Payday Loan Store of Illinois, Inc. includes 
this language in fine print buried in its contracts: 

To secure payment of your loan and interest on your loan at the rate shown and subject to the 
provisions of applicable law, you hereby assign, transfer and set over to us wages, salary, commissions 
and bonuses due or subsequently earned from your present employer(s) for a period of three (3) years 
from the date of this wage assignment and from any future employer within a period of two (2) years 
from the date of this wage assignment. If you are in default of your agreement, we will have the right 
to collect the amount due from your present or future employer(s). You may revoke this assignment of 
Wages at will with written notice to us. This assignment shall remain effective as to any borrower who 
does not revoke this wage assignment.^°^ 

Clearly, this is a collection device of the type prohibited by the FTC, not a convenient method of making 
the loan payments. 

While the CFPB may choose not to apply the same protections to payroll deductions that it is requiring 
for other leveraged payment mechanisms, it should prohibit use of any leveraged payment 
mechanism—including any form of payroll deduction or wage assignment—as a back-up method after 
a first failed transfer. These wage assignments pose all of the dangers that the FTC outlined in its 
rulemaking and permit lenders to collect unaffordable loans. 

Permitting wage assignments as a back-up mechanism would open up a huge loophole. Many lenders 
would put those clauses into their contracts and threaten to use them—interfering with borrowers' 
employment—if the consumer attempts to revoke authorization of another payment method. The 
controls that the CFPB is putting in place after two failed transfers will provide little protection, as 
lenders will just go after consumer's wages through their employers. 


49 Fed. Reg. 7740, 7757 (Mar. 1,1984). 

49 Fed. Reg. at 7760. 

706 49 Rgg 77go 

Contract on file with Consumer Federation of America. 
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13.6.4. Strengthen compliance with the EFTA ban on compulsory use. 


The EFTA and Regulation E prohibit lenders from requiring consumers to repay credit through 
preauthorized EFTs ("PEFTs"). But as the CFPB has observed, covered lenders use a variety of tactics to 
get around that ban and to effectively require electronic repayment. When a lender is able to steer the 
vast majority of its borrowers into repaying automatically, the lender's incentive to underwrite 
appropriately is considerably reduced, as the CFPB has found. Lenders that do not reply on automatic 
repayment as part of their underwriting regime, like banks that offer mainstream credit cards, do not 
typically engage in manipulations to steer consumers towards automatic payments. 

We have several suggestions to ensure that consumers have a meaningful choice of how to repay 
covered installment loans and to prevent lenders from evading the ban on compulsory of use of 
preauthorized EFTs. Our view is that some of the recommendations below are already what Regulation 
E requires, but lender practices do not reflect that. Ideally, the CFPB will clarify and enhance 
Regulation E for all parties in a future rulemaking. For present purposes, the CFPB could limit coverage 
to covered lenders. 

1. Prohibit lenders from making PEFTs the default payment method from which the 
consumer has to opt out. We believe that this is already the law, and the CFPB can clarify 
this in a comment and cross-reference to Regulation E. The CFPB should also make clear 
that PEFTs are being used inappropriately as a default method if the loan application does 
not give the consumer a clear, readily understandable, and equally easy choice of other 
payment methods. 

2. Prohibit use of RCCs or RCPOs as the sole alternative to PEFTs. RCPOs are (or should be 
viewed as) EFTs, and thus compulsory use is still required if they are the only alternative. 
The CFPB also has the authority to prohibit use of RCCs to evade the ban on compulsory 
use.^°® 

3. Until they can be banned (see section 13.6.8 below), cover both RCCs and RCPOs under 
Regulation E. 

4. Prohibit "discounts" that are so large as to be coercive. Any price disparity that increases 
any payment by more than 10% should be viewed as coercive. 

5. Prohibit nonmonetary incentives, such as delayed loan disbursement. Regulation E 
permits a "monetary" incentive, but there is nothing in Regulation E that permits 
nonmonetary incentives, and the CFPB could make that clear. For the desperate 
borrowers who take out high-cost loans, any delay in loan disbursement is coercive. 

6. Extend the compulsory use ban to single payment loans. 

7. Make clear that consumers have the right to revoke authorization of PEFTs upon no more 
than 3 business days' notice, as discussed in the next section. 

13.6.5. Make clear that consumers have a right to revoke authorizations and require 
compliance with network rules. 


For a longer discussion of the reasons that remotely created checks and remotely created payment orders are 
outdated and should be prohibited for consumer transactions, see Letter from NCLC et al. to Chairman Ben 
Bernanke, Board of Governors of the Federal Reserve System (Dec. 13, 2013), 

http://www.nclc.org/images/pdf/high cost small loans/payday Ioans/rcc-fed-commentsl2132013.pdf . 
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The CFPB has published importance guidance for consumers about their right to stop lenders and other 
merchants from using preauthorized EFTs to debit their accounts, with model forms for revoking 
payment authorization. While the EFTA does not provide an explicit right to revoke authorization of 
preauthorized EFTs, that right is implicit in the Commentary to Regulation E, and some courts have 
agreed that consumers have that right.^°® 

NACFIA rules provide an explicit right to revoke authorization of preauthorized ACFI transfers. The right 
to revoke and the manner to do so must be part of the authorization form itself.^“ Preauthorized 
payments can also be made by a debit card through the card networks (Visa, MasterCard, American 
Express and Discover), and those payments are covered by Regulation E rules for preauthorized 
transfers. 

A right to revoke authorization for remotely created checks is less clear. Remotely created payment 
orders (RCCs that were never printed as payment checks and were presented as electronic images) 
should be covered by Regulation E.^^^ RCCs may be as well if the payment began with an authorization 
that the consumer provided electronically.But regardless of the Regulation E coverage, a right to 
revoke authorization of RCCs and RCPOs is even more important than for ACFI debits and other EFTs, 
where rights and bank processes are clearer. 

To implement the CFPB's guidance, clarify rules for both consumers and lenders, and protect 
consumers from the problems discussed earlier, the CFPB should require that any leveraged payment 
mechanism provide the consumer with a right to revoke authorization. The right should be described 
in the authorization form as under NACFIA rules. 

The consumer should have a right to revoke authorization upon giving the lender three business days' 
notice. Lenders should not be allowed to specify inordinately long notice periods that defeat the right 
to revoke authorization. 

Consumers should be allowed to communicate their revocation by mail, by email, by delivering a 
written notice, and through any other written communication channel that the lender uses to 
communicate with the consumer. At a minimum, a mail and email address should be provided in the 
payment authorization memorialization. 

In addition, this rule should specifically require all lenders to comply with any applicable network rules 
for the payment channel they are using. Thus, they would be required to comply with NACFIA rules. 
Visa rules, or any other applicable rules. Making this requirement part of this regulation is important. 


See NCLC, Consumer Banking & Payments Law § 5.8.4.2 (5**' ed. 2013), updated at nclc.org/library. 

"An authorization must:.. . (c) provide that the Receiver may revoke the authorization only by notifying the 
Originator in the time and manner stated in the authorization. For a Single Entry scheduled to occur in advance, 
any such revocation right shall afford the Originator a reasonable opportunity to act on such revocation prior to 
the initiation of the Entry." 2016 NACFIA Operating Rules § 2.3.2.3(c); NCLC, Consumer Banking & Payments Law § 
5.3.7.2.3. 

NCLC, Consumer Banking & Payments Law § 5.1.3.8.4. 

See Featherstone v. GFG Loan Co., 2000 WL 294119 (N.D. III. Mar. 17, 2000) (payment originated with the 
promissory note, not the check, and thus payday loan agreement sufficiently ambiguous as to whether it 
authorizes transfers in violation of EFTA that court denies lender's motion to dismiss); Taylor v. Flalsted Fin. 

Servs., Ltd., 2000 WL 33201925 (N.D. III. Jan. 13, 2000) (granting class certification of claim that payday lender 
violated EFTA by conditioning credit on agreement that writing of check authorized electronic debits). 
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because the rules may not be privately enforceable, and it also may not be clear of the CFPB's authority 
to enforce them. Certainly, any use of a payment channel without complying with the rules for that 
payment channel would be unfair, deceptive and abusive. 

13.6.6. Make clear that use of leveraged payment channels without complying with 
applicable authorization requirements results in an unauthorized payment and 
abusive debt collection practice. 

If a lender fails to comply with the authorization requirements for a payment channel—including those 
set out in this rule, in other laws, and in network rules—then any purported authorization should be 
null and void and any resulting payments should be deemed unauthorized. This rule is necessary to 
provide incentives for compliance and to prevent evasions. 

If the payment is an EFT, then the Regulation E provisions governing unauthorized transfers should 
apply. If the payment is a check, then UCC rules for unauthorized checks would apply. 

In addition, an attempt to collect a payment by use of an unauthorized payment channel should be an 
abusive debt collection practice. If a third party debt collector does so, the payment initiation should 
be a violation of the Fair Debt Collection Practices Act. If it is a first party lender that makes the 
unauthorized payment, then it violates the Dodd-Frank Act (as well, hopefully, as future rules the CFPB 
will promulgate governing first party creditors). 

13.6.7. The Bureau's proposed limit on presenting payments will not protect consumers 
whose transactions are covered through overdraft. 

Limiting the re-presentment of payments will take some steps to reduce the high and unpredictable 
fees that consumers face when payday and car title lenders have unfettered access to their checking 
accounts to collect payments. Flowever, the Bureau's proposed payment rules are only effective for 
those borrowers for whom the payment attempt failed. They do not protect borrowers whose 
payments succeed only because the bank paid the transaction through overdraft, likely charging the 
consumer a fee the equivalent of an NSF fee as a result. 

This important fact supports the stronger rules we have urged above. We also urge the Bureau to 
move forward with a separate rulemaking to rein in unfair and abusive overdraft fee practices. 

13.6.8. The use of remotely created checks and remotely created payment orders presents 
a heightened, unavoidable risk that cannot be adequately addressed under the 
proposed rule and should thus be prohibited for covered credit transactions. 

Remotely created checks (RCCs) and remotely created payment orders (RCPOs) should be prohibited 
entirely for covered credit transactions, and, as we have stated in previous comments, in all consumer 
transactions. 

In supplemental comments submitted by consumer groups in response to the Federal Reserve Board 
and the Consumer Financial Protection Bureau proposed changes to Regulation CC, we noted that RCCs 
and RCPOs are used by payday lenders (storefront, internet and tribal), internet scammers, and 
merchants in high-risk industries such as gambling advice, psychic readings, pyramid sales, terminated 
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merchants, pawn brokers, bail bondsmen, debt reduction services, and loan modifications. We also 
noted widespread use of RCCs and RCPOs to evade consumer protections, to compromise consumers' 
control over their bank accounts, and to facilitate unlawful, fraudulent, unfair, deceptive and abusive 
practices. 

Much of the continuing use of these payment devices is due to inertia, and safer electronic payment 
systems can substitute in these situations with lower risks. We support the FTC's rule banning the use 
of RCCs and RCPOs in transactions covered by the Telemarketing Sales Rule (TSR) and note that the FTC 
has outlined a compelling case describing the pervasive misuses of RCCs and RCPOs that justify a ban in 
telemarketing sales. Flowever, the FTC's rule does not apply to transactions that do not involve a 
telephone call and do not fall under the TSR. 

When used as a leveraged payment mechanism for covered credit transactions, RCCs and RCPOs should 
be banned entirely because they are too easy to use to debit bank accounts without consumer consent. 
They also lack the consumer protections available for other electronic payment methods and operate 
through the check clearing system, which lacks the systemic controls to police fraudulent and unlawful 
use. RCCs and RCPOs are also unnecessary in light of the wide availability of modern electronic 
payment systems. There is compelling evidence that their usefulness for a handful of legitimate uses is 
outweighed by their risks and urge the Bureau to prohibit to use of RCCs and RCPOs for loans made 
under this rule. 

13.7. Notification of Upcoming Payment Transfer Attempts and the Consumer Rights Notice 
Provide Valuable Information and Reduce the Likelihood of Harm From Failed Payment 
Transfer Attempts. 

The Bureau seeks comment on proposed §1041.15(a) on its approach to the form of disclosures and 
notification of upcoming payment transfer attempts. We agree with the Bureau's determination that 
notification of upcoming payment transfer attempts is reasonable and appropriate. This notification is 
particularly important given the limited effectiveness of the protections described in proposed 
§1041.14(b) in light of bank overdraft practices or if the lender uses remotely credited checks or 
payment orders (which we urge the Bureau to prohibit for the purposes of making payments on 
covered credit). Advance notice of a payment transfer is also especially important for open-end credit, 
where the amount due may be less clear to the consumer. 

13.7.1. We support the general form of disclosures: § 1041.15(a). 

We generally support the requirements under proposed § 1041.15(a) for the form of the disclosures of 
upcoming payment attempts and the consumer rights notice. In particular, we support the 
requirement that disclosures be clear and conspicuous; be in writing unless the consent requirements 
for electronic communications are satisfied; be retainable; have segregated information; be in machine 
readable text; use the model forms; and be permitted in foreign languages. 

The segregation requirements are especially important. Lenders should not be permitted to obfuscate 
the notices by combining them with other information. 
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We urge the CFPB to require the disclosures to be provided in a foreign language (and also in English) if 
the lender uses a foreign language to communicate with the consumer in oral, email, or written 
contacts. 

With respect to electronic communications, we especially support the consumer consent requirements, 
the requirement that email be one of the electronic options, that consumers have the right to revoke 
consent, and that consent be automatically revoked if the lender receives notice that consumer is 
unable to receive the disclosures (i.e., if an email is returned). We also support Comment 15(a)(4)(i)(A)- 
1, which requires that the consumer pick a particular electronic method, and does not allow lenders to 
take general consent for any electronic method the lender chooses. Borrowers can benefit from the 
timely delivery of disclosures available through electronic means, but we support the proposal that 
electronic communications be an option, not a requirement. Borrowers who prefer paper 
communications must have that choice. See also our discussion in section 13.4.10.1 and 13.4.10.3 
above about electronic communications. 

The Bureau seeks comment on whether additional requirements should be required for notices that 
are sent by text message or other mobile application. 

We recognize that both lenders and consumers may prefer to provide and receive notifications by text 
message, but messages sent in this manner are more difficult to retain. We urge that, in circumstances 
where notices are provided by text or other electronic delivery method where the entirety of notice 
cannot be displayed, that the notice, in its entirety, be provided at a persistent URL that is available to 
the consumer for at least three years after the final scheduled payment of the loan. As part of the 
notice, borrowers should be notified that they have the option to print the entirety of the notification 
from the URL or email, send the disclosure by email, or request that it be mailed at any time, up to 
three years after the final scheduled payment of the loan. 

We particularly support Comment 15(a)(4)(ii)(A)-l, which makes clear that consumers may revoke 
consent for electronic communications through any reasonable means, including orally. We have often 
seen lenders who make it quite easy to consent to electronic communications but impose obscure or 
cumbersome methods for revoking consent. Consumers should be able to easily choose how best to 
receive information. 

We urge the CFPB to require lenders to provide a memorialization of consent to electronic 
communications and to include both a telephone and email address that can be used to revoke 
consent. We also urge the CFPB to require lenders to make it simple for the consumer to respond in 
the same manner that the lender provides the memorialization, such as by responding to an email or 
text message. Lenders should not be permitted to use no-reply emails or texts. 

13.7.2. The proposed terms of payment notices provide important information in light of 
severe harm leveraged payment mechanisms can cause: § 1041.15(b). 

The Bureau seeks comment on proposed §1041.15(b), which describes the information required in and 
timing of notifications of upcoming payment transfer attempts. Advance notification of an upcoming 
payment attempt is necessary to increase the likelihood that consumers will be informed about 
upcoming payments and have an opportunity to avoid harm. 
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As previously noted, 6% of first payment transfer attempts and 10% of second payment transfer 
attempts result in an overdraft fee7^^ In these circumstances, payment transfers result in a negative 
balance, high and unpredictable fees and additional hardship and do not trigger the prohibition on 
future payment transfers in §1041.14(b). Likewise, the Bureau has recognized that consumers seeking 
to revoke authorization or block a payment presented as a remotely created check or payment order 
would be unable to gain access to the check number—information necessary to successfully process 
the request by many financial institutions. Providing advance notice of an upcoming payment, in 
addition to the necessary information to block any payment that a borrower believes is unauthorized 
or to change their payment transfer preferences, is critical to provide the borrower even a chance at 
avoiding the harm of an unaffordable loan or payment. 

We support the timing requirements of proposed § 1041.15(b)(3) for both mail and electronic delivery. 
Both a minimum and maximum number of days before the payment are appropriate so that the notice 
is timely but the consumer still has time to take action. 

We support the content requirements of proposed § 1041.15(b)(4), including an identifying statement, 
the date of the upcoming payment attempt, the payment amount, the consumer account (truncated if 
necessary to protect borrower's privacy), loan identification information (truncated if necessary to 
protect borrower's privacy), payment channel, check number (including if an RCC or RCPO is used), 
annual percentage rate, payment breakdown, lender name and contact information, and a description 
of any unusual attempts, for example, if the payment transfer attempt will include any additional fees 
authorized under proposed §1041.14. We note that a check number for an RCC or RCPO is especially 
important. It is also important to remind consumers of the APR that they are paying on the loan, as that 
information is often obscured, and consumers should be aware of the APR should they consider 
reborrowing or refinancing. 

The special warning for varying payments is also important. For open-end credit, where there may be 
no regularly scheduled amount, we urge the CFPB to require use of the varying amount notice any time 
the payment is different than the previous one. 

We urge the CFPB to prohibit use of different payment channels rather than allowing the lender to 
simply notify the consumer of a change. As discussed above, different payment channels provide 
different sets of protections for borrowers, and lenders should not be permitted to change the channel 
at will to evade those protections or confuse the borrower. While we support proposed Comment 
15(b)(4)(ii)(E)-l (which requires disclosure of the payment channel) if the CFPB permits multiple 
payment channels, the example itself demonstrates the complexity of permitting different payment 
channels. 

We urge that Comment 15(b)(4)(iv)(D) be revised to require a breakdown of any fees rather than an 
aggregated amount. Consumers should be informed about the components of each payment, for 
example, how much of the payment is a late fee and how much is the finance charge. 


"Online Payday Loan Payments." Washington, D.C.: Consumer Financial Protection Bureau, April 2016. 
http://files.consumerfinance.gOv/f/201604 cfpb online-pavdav-loan-pavments.pdf . 
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When a returned payment is re-initiated, the CFPB should propose simpler language than the technical 
term "re-initiate." For example: "We are depositing your check a second time because it bounced the 
first time." 

We also urge that some additional information be included in the payment notice. It would be helpful 
for the payment notices to inform consumers of the previous balance, last payment, and new balance 
on the loan. Also, instead of the term "principal" in the model forms, a more understandable term 
would work better, such as "balance." For example: 

Previous balance: $500.00 

Last payment: $ 50.00 ($47.02 interest and $2.98 principal) 

New balance: $497.02 

Including this information could help consumers to understand how their payments are being applied 

to see the dangers of high-cost loans where payments do not reduce principal. While the proposed 
payment breakdown is intended to achieve this aim, this additional information may aid consumers' 
understanding. 

The Bureau seeks comment on whether information should be provided without any advance notice of 
an upcoming payment transfer attempt. We do not believe so. Timely notice before each payment will 
best ensure that consumers know what payments to expect from their account. We oppose any 
exemption to the protections provided in proposed §1041.14 and §1041.15 for any subset of lenders 
covered by the scope of the rule. 

The Bureau also seeks comment on whether less frequent notifications would provide a similar level of 
protection. Notice of upcoming payment should be provided in advance of all regularly scheduled 
payments in order to most appropriately address the harm outlined in the section entitled Market 
Concerns - Payments. For financially distressed consumers, notice before every payment is a 
reasonable and necessary protection. 

13.7.3. Limited exemptions to the notification requirement are acceptable in limited 
circumstances: § 1041.15(b)(2). 

We do not object to the limited exceptions to the payment notice requirements for loans made under § 
1041.11 or 1041.12; for the first payment after consumer consent to a new authorization under § 
1041.14(c); or for a single immediate payment request. Flowever, those are the only exceptions that 
should be allowed. 

We oppose restricting the notification requirement to unusual payment transfer attempts, such as 
upcoming payments that may vary in amount as a result of an accrued late fee or additional principal 
payment. We also oppose limiting notification of upcoming payment transfers to circumstances where 
a payment amount varies outside of a previously specified range. Providing a range does not give 
consumers the specific information they need about the upcoming debit. 
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13.7.4. The electronic short notices should be expanded: § 1041.15(c) and (e). 


Proposed § 1041.15(c) and (e) permit the lender to provide truncated information in an email, text or 
other electronic delivery channel when the consumer consents to electronic delivery of the payment 
notice and consumer rights information notice. The electronic short forms omit much valuable 
information but include a link to the full notice. 

Consumers are more likely to view the short notice than to click through and view the long notice. So it 
is essential that as much information as possible be provided in the short form. 

If the consumer has consented to receive communications by email, short notices generally should not 
be permitted. The notices are not long, and a full notice can easily be provided in email. At most, the 
lender should be permitted to omit sensitive personal information like account numbers that might not 
be safe to send by email. 

If the consumer has consented to receive communications by text message or through a similar 
medium that does not handle long content well, the short forms are acceptable, but the Bureau should 
add this sentence form the long notices: "Contact Willow Lending at 1-800-555-5555 if you have 
questions or wish to stop this withdrawal." 

13.7.5. The consumer rights notice provides important information; § 1041.15(d). 

We support the requirement for a consumer rights notice as required under proposed § 1041.15(d). 

We support the proposed timing, as well as the content requirements: identifying statement; last two 
attempts were returned; identification of consumer account; loan identification; federal law 
prohibition; breakdown of information about previous unsuccessful payment attempts; and CFPB 
information. 

14. INFORMATION FURNISHING REQUIREMENTS TO REGISTERED INFORMATION SYSTEMS 
ARE CRITICAL TO THE RULE AS A WHOLE: § 1041.16 

14.1. Overview. 

Section 1014.16 outlines the information that lenders must furnish to registered information systems 
(RIS) for the purposes of determining a consumer's borrowing history to enable compliance with the 
proposed rule. The requirement to report to the RIS is critical to enable compliance with provisions 
addressing loan flipping restrictions and ensuring the borrower's ability to repay without reborrowing. 
The reporting will also provide data on a borrower's loan performance (like delinquencies, defaults, 
and collections activity) on covered loans that lenders should be required to consider in making a 
reasonable ability-to-repay determination. 

The recommendations we provide below are made with those functions of the reporting in mind: 

• We support requiring lenders to report covered loan information to every registered 
information system. 

• The CFPB should mandate that specific consumer identifying information be furnished and 
mandate strict matching criteria. 


285 



• The information the proposal requires be reported is generally appropriate but should be 
expanded consistent with existing state databases. 

14.2. Lenders Should Be Required To Furnish Covered Loan Information To All Registered 
Information Systems: § 1041.16{a)-{b). 

Proposed § 1041.16(a) requires lenders to furnish information about covered loans to all RISs. We 
support the proposed reporting requirements. As discussed at 15 below, we encourage the CFPB to 
host the covered loan database; if it does not, the best alternative is to have multiple RIS to whom 
lenders are required to furnish information. 

Having multiple RISs to which lender could choose to report would make the RISs more responsive to 
the desires of payday lenders, creating greater incentives to please lenders than to properly do their 
jobs. We base our concerns on very clear historical precedent, because giving furnishers the choice of 
CRA is the current situation with credit reporting and the nationwide CRAs. This has led CRAs to 
develop procedures and systems to accept furnisher's information uncritically and not to respond to 
problems raised by consumers. We fear the same will occur with RISs unless the lenders are mandated 
to report to all of them. 

Permitting lenders to furnish to only one RIS would also make use of the RIS's more cumbersome, as a 
lender would need to obtain reports from all RIS's to make sure that the information was complete. 

Or, the RIS's would need to complete data sharing agreements. 

14.3. The CFPB should mandate that specific consumer identifying information be furnished 
and mandate strict matching criteria: § 1041.16(c)(l)(ii). 

The Bureau has asked for comment about whether proposed § 1041.16(c)(l)(ii) should require 
particular items of identifying information to be furnished about covered loans. We believe it clearly 
should. The CFPB should require lenders to provide the borrower's full name, address, phone number, 
date of birth, and most importantly, full Social Security Number (SSN). More importantly, CFPB should 
mandate a set of strict matching criteria that uses this information to properly match borrowers to the 
correct file at a RIS. 

As the CFPB well knows, one of the thorniest issues in credit reporting, and consumer reporting 
generally, is how to appropriately match a consumer to the correct CRA file based on identifiers. 
Consumer groups have long criticized the nationwide CRAs for having overly lax matching criteria, 
resulting in the phenomena of "mixed files" and "merged files," when the credit information relating to 
one consumer is placed in the file of another consumer or the files of two consumers are merged 
together when a credit report is produced. Mixed and merged files are two of the most devastating 
types of errors that can occur in credit reporting.^^'* They occur largely because the nationwide CRAs do 
not use sufficiently rigorous criteria to match consumer data precisely. 

Mostly importantly, they do not match information based on all nine (9) digits of the consumer's SSN. 
Instead, they will match information based on seven of nine (7 of 9) digits of an SSN if the consumers' 
names are also similar. Thus, in addition to requiring lenders to provide full SSN and other critical 


For a discussion of mixed and merged files. See National Consumer Law Center, Fair Credit Reporting § 4.3.3 
(8th ed. 2013), updated at www.nclc.org/librarv . 
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identifiers to a RIS, the CFPB must mandate the type of matching criteria that a RIS must use, most 
critically full SSN information. 

14.4. The Information To Be Reported Should Be Expanded: § 1041.16(c) 

14.4.1. Overview. 

The Bureau approaches the reporting requirements in three parts: information required to be 
provided at loan consummation, information required to be provided while the loan is outstanding, 
and information required to be provided once the loan ceases to be outstanding. The Bureau seeks 
comments on a range of issues related to the substance and timing of these requirements. We address 
each of these three time periods in turn, and then offer a list of data points we urge be required on 
each reported loan, most of which lenders already report in over half of states with existing database 
requirements. 

The Bureau proposes to exempt from RIS reporting requirements longer-term exemption loans made 
under §§ 1041.11 and 1041.12. We support the Bureau's proposal that that longer-term exemption 
loans be required to report to either the RIS or credit reporting agency so that covered lenders subject 
to ability-to-repay determinations will be able to see borrowing history on longer-term exemption 
loans. 


14.4.2. Information required at loan consummation: §1041.16(c)(1). 

The Bureau proposes the following information be reported at time of loan consummation for all 
covered loans subject to RIS reporting requirements: 

• a unique loan identifier; 

• a unique customer identifier; 

• identification of whether the loan is short-term, longer-term, or longer-term balloon payment; 

• whether a short-term loan is subject to the ability to repay requirements or is a short-term 
exemption loan; and 

• whether the loan is a longer-term loan subject to the ability-to-repay requirements. 

We support requiring these elements be reported but urge that the Bureau require the information 
underlying these determinations be reported as well. For example, lenders should include the date of 
consummation, contractual loan due date, and amount and timing of payments, to determine whether 
the loan is a short-term or long-term loan—not just check a box indicating whether it is one or the 
other. 

For covered short-term loans only, the proposal would require reporting the loan consummation date. 
This requirement should extended to all loans required to be reported. 

For short-term exemption loans only, the proposal would require reporting the principal amount 
borrowed. This requirement should be extended to all loans required to be reported. 

For closed-end loans, the proposal would require reporting the fact that the loan is closed-end, the 
date that each payment is due, and the amount due on each payment. We support these reporting 
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requirements, and urge that the Bureau also require reporting at consummation the loan 
consummation date, the total number of payments required, and loan due date. We also support the 
proposed requirement that lenders update the RIS if the lender changes the due date, loan payments, 
and amount of each payment. 

For open-end credit, the proposal would require reporting the fact that the loan is open-end, the credit 
limit, the date on which each payment is due, and the minimum amount on each payment. We 
support these proposed reporting requirements while urging also the loan consummation date be 
required. 

The Bureau seeks information on whether, upon the effective date of the furnishing requirements, 
loans outstanding at the time should be required to be added. We strongly urge so. This is particularly 
critical for any consumer protection focused on limiting a borrower's days of indebtedness in a 12- 
month period. This requirement is feasible. At the time Kentucky's database requirement became 
effective in April 2010, the state required the uploading of outstanding transactions made prior to the 
database, which were noted in the annual report as "historical transactions."^^® 

The Bureau proposes that the information provided at the consummation of the loan be provided "no 
later than the date of consummation or as close in time as feasible after that date." To ensure the 
accuracy of RIS reports and the determinations that rely on them, we urge the Bureau to eliminate the 
"as close in time as feasible" approach. 

14.4.3. Information required while a loan is outstanding: § 1041.16(c)(2). 

Proposed § 1041.16(c)(2) would require lenders to furnish any information previously furnished "within 
a reasonable period" of the event that causes the information previously furnished to be out of date. 
The Bureau seeks comment on whether lenders should have a more flexible timing requirement for 
reporting information while the loan is outstanding. We oppose anything more flexible than the timing 
requirements proposed for the information to be provided at the time of the loan consummation. 
Specifically, the information should be furnished no later than the date on which the changes to the 
terms of the outstanding loan are made. 

The Bureau seeks comment on whether it should require any additional information about a loan while 
it is outstanding, such as information about payments made on the loan. We urge the Bureau to 
require payments made on the loan, along with principal and charges still owed after each payment, 
the number of days that a borrower is delinquent on a payment, and whether the loan is refinanced or 
renewed. If refinanced or renewed, the lender should also report (1) the amount of principal paid 
down on the original loan at time of renewal, (2) the amount of principal owed after renewal, and (3) 
all the other requirements for a loan at consummation. These are important to enable compliance 
with provisions addressing repeat flipping of longer-term loans, particularly when little to no principal 
has been paid down. Further, they are important to the lender's ability-to-repay determination more 
broadly. 


See for example. Commonwealth of Kentucky Deferred Presentment Transaction System, Report on Kentucky 
Payday Lending Activity for the Year Ending December 31, 2010, Prepared for the Commonwealth of Kentucky 
Department of Financial Institutions, by Veritec Solutions, LCC. 


288 



14.4.4. Information required when loan ceases to be outstanding: § 1041.16(c)(3). 


Proposed § 1041.16(c)(3) would require the following be furnished when a loan ceases to be 
outstanding: (i) the date on which the loan ceased to be outstanding, and (ii) for a closed-end loan: (A) 
whether all amounts owed in connection with the loan were paid in full, including the amount 
financed, charges included in the total cost of credit, and charges excluded from the total cost of credit; 
and (B) if all amounts were paid in full, the amount financed and charges included in the total cost of 
credit but excluding any charges excluding from the total cost of credit. 

The Bureau's reporting requirements for loans ceasing to be outstanding are significantly lacking. 

First, the requirements above should be retained but strengthened as follows: 

• If a loan is paid in full, charges excluded from the total cost of credit should still be required to 
be reported. 

• Amount financed and charges included and excluded from the total cost of credit should be 
reported separately. 

• The proposal should clarify that charges not included in the total cost of credit include any fees 
associated with late payment on the loan, including both late fees and returned item fees. 

Second, critically, the above requirements for short-term loans, must apply to longer-term loans as 
well. 

Third, the information should include information about delinquency, defaults, or charge-offs. All of 
these are highly relevant to a consumer's borrowing history. We urge the following for both short- and 
longer-term loans: 

• the date on which a borrower became delinquent, 

• the date on which the lender determined the loan to be in default, and 

• the date on which the lender charged-off the loan. 

This data is important to an ability-to repay determination generally. It is also important to protections 
against unaffordable longer-term refinancings, including loans made by different lenders, as we 
propose in section 11. 

Finally, the Bureau should require that lenders report collections activity to the RIS, such as the date in 
which collections activity begins. This includes a record of any failed payment transfer, particularly 
those transfers that trigger a prohibition on further payment transfer attempts and the reauthorization 
requirement. While other lenders do not have obligations under § 1041.14 or § 1041.15, the fact that 
payment authorization has been revoked is critical information of which they should be aware. 

With respect to timing, we again urge that a loan that ceases to be outstanding should be reported no 
later than that date, with no vague "as soon as feasible" option. 

14.4.5. Additional recommended required information, generally supported by feasibility 
at state level. 

The Bureau should require a standard set of fields for each loan transaction, as many states already 
require for participation in a state-level compliance reporting system or database. In addition, as noted 


289 



above, raw data should be collected in favor of information that lenders could more easily inaccurately 
report. For example, lenders should be required to provide the loan consummation date and the loan 
due date, as well as the size and timing of each payment, to determine whether it is a short-term or 
long-term loan—rather than as currently proposed which simply requires the lender to indicate 
whether it is short-term or longer-term. 

Towards this end, we would recommend that the following variables be furnished for each covered 
loan required to be reported in the RIS. Notably, most of this information is already provided by 
lenders to state regulators in more than half the states in which payday lenders make these high-cost 
loans. While these requirements exist in varying combinations depending on the state, they evidence 
that lenders have the ability to provide this information for compliance and enforcement purposes. 

• Unique customer identifier 

• Unique loan identifier 

• Date transaction entered (if a renewal or refinance, date renewed/refinanced, with an 
indicator that it is a renewal/refinance of a previous loan) 

• Whether the loan is open-end or closed-end 

• For open-end loans, each periodic assessment of ability-to-repay and the outcome of that 
determination 

• Whether the loan has a balloon payment 

• Contractual due date 

• Loan amount 

• All-in APR at time of transaction 

• Interest 

• Charges for ancillary products by type of product charged (e.g., no-file insurance, car club, 
credit insurance, life or disability insurance) 

• All other charges included in total cost of credit 

• All other charges excluded in total cost of credit 

• Number of loan payments due at time of origination 

• Amount needed for pay off 

• Date loan paid off 

• Number of loan payments made at time of repayment 

• Amount paid to pay off loan 

o Loan amount 

o Charges included in total cost of credit 
o Charges excluded from total cost of credit 

• For a renewal or refinance, the amount of principal owed at time of the renewal or refinance. 

• Date loan became delinquent 

• Date loan put into default 

• Date loan charged off 

• Date car repossessed 

• Charges collected for late fees, default fees, and NSF Fees 

• Collection activity 

• Failed payment collection attempts, particularly those that result in revocation of payment 
authorization. 
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14.4.6. CFPB and State enforcement agencies should have access to all RIS data. 


We urge that both the CFPB and State enforcement agencies have full access to the RIS data. This is 
essential to robust enforcement of the rule. 

15. REGISTERED INFORMATION SYSTEMS: § 1041.17. 

15.1. Overview. 

Section 1041.17 establishes a new category of consumer reporting agency (CRA) called registered 
information systems (RIS). These would be private companies that would serve as repositories of 
information regarding covered loans. The Bureau would be responsible for registering and supervising 
them, but would not be contracting with them. 

We strongly support the need for the function the RISs serve in the proposed rule, and if the Bureau 
does not take on that function itself, we support the RIS approach. However, we do urge the CFPB to 
consider housing the database itself or having a contractor designated by the Bureau to house the 
information. The CFPB asks about such an alternative in the Supplementary Information.^^® Under this 
alternative, lenders would be required to furnish information to the Bureau or its contractor and to 
obtain a report from the same source as well. We support this approach because we believe it would 
give consumers better protections and be less prone to error. 

Decades of experience with the nationwide CRAs and specialty CRAs has taught us that, when it comes 
to private companies, the interests of consumers are always ultimately subsumed to the interests of 
profits. The nationwide CRAs have consistently taken actions to favor furnishers and users of credit 
reports over consumers, because the former are their customers.^^^ Thus, the nationwide CRAs 
automatically defer to furnishers when a consumer disputes an error in a credit report, like a judge who 
always rules for one side.^^® The best way to avoid these problems is to make the database a public 
function. 

Indeed, at a conceptual level, consumer reporting is inherently a public good, serving the role of a 
public utility, and any new systems should be constructed as such. While the evolution of credit 
reporting in this country resulted in private companies taking on this function, we have an opportunity 
to start from scratch and build a better system. We urge the CFPB to consider taking on this role itself 
(via a contractor), much as the 14 states with covered loan databases have done. 

Some industry members have raised the idea of having one main registered information system, with 
RIS reports distributed by resellers. Unless this RIS is fulfilling the role as a government contractor, we 
oppose this idea. Giving any one company a monopoly of the RIS function would place far too much 
power in the hands of one CRA. We well know the perils and harms when three companies (aka the 
three nationwide CRAs) have an oligopoly over critical databases necessary for the credit system. The 
lack of care, accuracy, attention to consumer interests, and level of consumer harm from the Big Three 


Fed. Reg. at 48090. 

For a discussion of the various problems with the nationwide CRAs, See generally National Consumer Law 
Center, Fair Credit Reporting (8th ed. 2013), updated at www.nclc.org/library. 

Id. at §4.5.6. 
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nationwide CRAs are well-documented/^® Creating a monopoly for covered loan information by having 
only one RIS serve that role would be even worse. 


15.2. Compliance With FCRA Is Essential: §1041.17(b)(3) and (4). 

The proposed rule and accompanying Commentary make clear that any registered information system 
must comply with all of the federal consumer financial laws, including the FCRA. Proposed 
1041.17(b)(4) requires a RIS to have a program designed to ensure compliance with federal consumer 
financial laws. Comment 17(b)(3) notes that part 1041 does not supersede the consumer protection 
obligations imposed under other Federal law or regulation, giving the FCRA as an example. We support 
this requirement and believe it must be an absolutely fundamental condition for registered information 
systems. 

There is no question that a RIS will fit the definition of a "consumer reporting agency" and RIS 
information will be a "consumer report" under the FCRA. It is both important and only fair that the 
protections of the FCRA be applied to RIS information. These requirements are not overly complicated 
or onerous, but are basic, fundamental principles of fair information use—that a database use 
reasonable procedures to ensure the maximum possible accuracy of information, that consumers have 
the right to dispute errors, that consumers have access to information about themselves, that the 
information is only used for permissible purposes, and that consumers be informed when their 
information is used against them. None of these requirements should be controversial or burdensome. 

15.3. There Should Be Prohibitions on the Use of RIS Information for Marketing and Non-Credit 
Uses. 

The Bureau solicits comment on whether to impose restrictions on the use of information furnished 
pursuant to proposed Part 1041 beyond the restrictions contained in the FCRA. We strongly urge 
restrictions on information furnished beyond those in FCRA. Most particularly there should be a 
restriction against using the RIS information for marketing and prescreening. In addition, RIS 
information should not be used for non-credit purposes, such as employment or insurance decisions. 

The risks of RIS information being used for marketing high-cost credit is extremely great. RIS data will 
be a treasure trove for lenders to sell covered loans, other high-cost credit, as well as "last dollar" debt 
settlement services and other scams to distressed borrowers. Such a risk can be seen with the 
enforcement actions against subprime specialty CRAs Clarity and Teletrack, which both illegally sold 
lists of subprime borrowers for marketing purposes. And such a risk is understandable given the high 
costs of customer acquisition, which the Bureau itself notes can be between $150 and $200, even up to 
$297 per customer.^^° A ready-made list of prior covered loan borrowers is a juicy target. 

The FCRA already prohibits the use of consumer reports for marketing purposes. Thus, consumer 
reports (and the information in them) may not be sold to lead generators or markets, hence the 
enforcement actions against Clarity^^^ and Teletrack.^^^ 


Id. at §4.1.3. 

^“81 Fed Reg. at 47878. 

In re Clarity Servs. Inc., File No. 2015-CFPB-0030 (C.F.P.B. Dec. 3, 2015) (consent order). 

See FTC, Press Release, Consumer Reporting Agency to Pay $1.8 Million for Fair Credit Reporting Act Violations; 
Company Provided Sensitive Consumer Credit Information to Marketers In Violation of Law (June 27, 2011), 
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However, the FCRA does permit CRAs to sell lists of consumers who meet certain criteria to companies 
who wish to make them a "firm offer of credit."^^^ These offers are typically referred to as 
"prescreened" offers. In theory, consumers benefit from these offers, because they are given an offer 
of credit. In reality, a "firm offer of credit" is usually just a marketing pitch with nothing firm about it, 
as companies are permitted to ask for new applications and to reject applicants. Unfortunately, too 
many courts have held that illusory offers that fail to specify the amount or terms of credit are 
sufficient under the FCRA for prescreening.In addition, it would be impossible to make a firm offer 
of credit for covered loans (other than exemption loans) because the lender would not have complied 
with the ability-to-repay requirements before making an offer. 

A prohibition on prescreening is critical because any marketing use of RIS information will make it very 
difficult to detect illegal violations. Prescreening creates a blurry line between permissible and non- 
permissible marketing activity using consumer reports. Thus, a bright line prohibition—making it easy 
to enforce and easy to detect a violation—is preferable to a gray area regime where it is unclear what is 
permitted and what is not. 

We also urge the CFPB to limit the use of RIS information for credit purposes only. RIS information 
should not be used for other FCRA-covered purposes, such as employment, insurance or rental 
housing. Otherwise, the creation of RIS will ultimately cause great harm to covered loan borrowers if 
employers or landlords deny them jobs or housing simply for the fact of taking out covered loans. The 
use of employment background checks has already unnecessarily harmed many consumers.^^^ Giving 
employers private information about the consumer's use of high-cost loans would infringe on their 
privacy and further victimize vulnerable consumers. 

The CFPB has the authority to prohibit the use of the RIS for marketing, prescreened offers, 
employment, insurance, housing and other noncredit purposes. The CFPB has created the requirement 
for RIS's and the licensing requirements, it can set the conditions on their use as part of its 
determination of how RIS's can best be used to protect consumers from unfair, deceptive and abusive 
practices. The Bureau would not be prohibiting CRAs generally from these uses. In addition, the FCRA 
already imposes limitations on the use of consumer reports for various purposes (including marketing), 
and the CFPB has broad authority under that statute. 

15.4. The Bureau Should Mandate the Development and Use of a Standardized Data Reporting 
Format: § 1041.17(b)(1). 

CFPB solicits comment on whether proposed § 1041.17(b)(1) should require that registered 
information systems use particular data standards or transmit and process information furnished in a 


https://www.ftc.gOv/news-events/press-releases/2011/06/consumer-reporting-agency-pay-18-million-fair-credit- 
reporting; U.S. v. Teletrack, Inc., FTC File No. 102 3075, l:ll-CV-2060 (N.D. Ga. June 24, 2011) (stipulated final 
judgment). 

15 U.S.C. § 1681b(c)(l)(B)(i). See 15 U.S.C. § 1681a(l) (defining "firm offer of credit or insurance"). 

™ For a further discussion and examples of these illusory offers, see National Consumer Law Center, Fair Credit 
Reporting § 7.3.3.3.3 (8th ed. 2013), updated at www.nclc.org/library. 

Persis Yu, NCLC, Broken Records (April 2012), http://www.nclc.org/issues/broken-records.html. 

726 Bureau may prescribe regulations as may be necessary or appropriate to administer and carry out the 
purposes and objectives of this title, and to prevent evasions thereof or to facilitate compliance therewith." 15 
U.S.C. § 1681s(e). 
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manner consistent with any particular existing standard. We believe that the answer to that question 
is a resounding "yes/' and that CFPB should mandate the existence of a standardized data reporting 
format for RISs, and require lenders to furnish information using that format. We think the Bureau 
should develop this standardized format if the industry does not, because existing standards are not 
sufficiently tailored for the purpose of reporting covered loans. 

A standardized reporting format is critical to ensure the accuracy, completeness and utility of the 
information in RIS. That is why the guidelines issued by the CFPB recommend that furnishers should 
be: "Using standard data reporting formats and standard procedures for compiling and furnishing data, 
where feasible ... At least one federal Court of Appeals has noted the importance of having a 
common "language" for consumer reporting, stating: 

[l]f (furnishers) in that industry are to communicate meaningfully among themselves within the 
framework of the FCRA, it proves essential that they speak the same language, and that 
important data be reported in categories about which there is genuine common understanding 
and agreement. Likewise, if [the CRA] is to "insure maximum possible accuracy" in the 
transmittal of that data through its reports, it may be required to make sure that the criteria 
defining categories are made explicit and are communicated to all who participate.^^® 

A standardized data reporting format would respond to industry concerns that requiring lenders to 
engage with multiple RISs will be inefficient and time consuming.^^® With a standardized data reporting 
format, a lender could simply submit the same report to all of the RISs. The CFPB itself has noted that 
the costs of furnishing information to multiple RISs "could be reduced substantially with appropriate 
coordination concerning data standards."^®® And according to the Supplementary Information, the 
Small Business Review Panel Report is of the same thinking, as it "recommended that the Bureau 
consider streamlining the requirements related to furnishing information about the use of covered 
loans, including ways to standardize data to be furnished pursuant to the proposal. 

16. RECORD RETENTION AND REPORTING REQUIREMENTS TO THE BUREAU SHOULD BE 
ENHANCED: § 1041.18. 

16.1. Overview. 

Section 1041.18 provides compliance program and record retention requirements. We support both. 
But we urge expansion of the record retention requirements, requiring lenders to: 

• retain records longer than 36 months when needed to substantiate RIS/CRA reporting; 

• retain additional data; and 

• report aggregate data to the Bureau annually. 


™ 12 C.F.R. Pt. 1022, Appx. E, § lll(b) 

™ Cassara v. DAC Services, Inc., 276 F.3d 1210,1225 (10th Cir. 2002)). 

™ For example, these concerns appear to have been raised in an ex parte meeting between Clarity and the CFPB 
on August 10, 2016. CFPB, Written Summary of Ex Parte Communication from Clarity Services, Inc., about 
Proposed Regulations for Payday, Vehicle Title, and Certain Fligh-Cost Installment Loans memo, August 10, 2016. 
”°81 Fed. Reg. at 48090. 

”181 Fed. Reg. at 48093. 
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We further urge that the Bureau create a searchable database by state and by lender and publish an 
annual report, including state-level data, based on the data lenders have reported. 

16.2. The Record Retention Requirements are Critical and Should Be Expanded § 1041.18(b). 

We strongly support the requirements of section §1041.18(b). The record retention requirements are 
absolutely essential to enforcement of, and thus compliance with, the rule. We make several 
recommendations below. 

16.2.1. The proposed time period of 36 months should be longer if needed to substantiate 
RIS/CRA reporting: § 1041.18(b). 

Proposed § 1041.18(b) would require lenders to retain records for 36 months after the date a covered 
loan ceases to be outstanding. This retention timeframe should be longer if a delinquent loan 
continues to be reported to any RIS or other CRA, because the lender should be required to retain the 
information in order to substantiate any reporting to a CRA. We also note that record retention 
requirements are longer than 36 months in at least two states. 

Lenders should be required to retain information in the event there is a dispute over an item of 
information in a RIS or other CRA, or if there is another need for the lender to demonstrate that the 
reported information is accurate and not misleading. A requirement that a lender only be required to 
retain information for 36 months means that lenders disposing of information thereafter would not be 
able to substantiate any reporting older than three years. This would appear to be contrary to the 
intent of the CFPB Furnisher Accuracy and Integrity Guidelines, which require that furnishers 
"[m]aintain[] records for a reasonable period of time, not less than any applicable recordkeeping 
requirement, in order to substantiate the accuracy of any information about consumers it furnishes 
that is subject to a direct dispute. 

Thus, proposed 1041.18(b) should require that a lender retain covered loan information as long as 
needed to substantiate any reporting to a CRA, but not less than a period of 36 months. In the 
alternative, proposed 1041.18(b) should include a caveat that "this requirement does not affect any 
record retention requirement under any other federal or state law, including any requirement to retain 
records to substantiate information furnished to a CRA." 

Proposed 1041.18(b)(l)(i) includes RIS reports amongst records to be retained. We support this 
requirement. Flowever, we note that retaining RIS reports means a lender will be required to comply 
with the Standards for Safeguarding Consumer Information.An explicit reference should be made to 
the Safeguards rule. 


Oklahoma requires record retention for four 

years: ( https://www.ok.gOv/okdocc/documents/l.%200klahoma%20Deferred%20Deposit%20Lending%20Act.pd 

f); North Dakota for six years (N.D. Cent. Code 13-08-011, http://www.legis.nd.gov/cencode/tl3c08.pdf .) 

™ 12 C.F.R. Pt. 1022, Appx. E, § lll(c). 

16 CFR Part 314. 
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16.2.2. Additional data should be required to obtained and reported in aggregate form to 
the Bureau: § 1041.b(l)-(5). 

We support requiring retention of the data the Bureau has proposed be retained. But we urge 
expanded record retention, as well as reporting aggregate data to the Bureau at least annually. This is 
needed to facilitate enforcement and is particularly warranted in light of covered lenders' history of 
evasive practices. In addition, some substantive recommendations we have made throughout this rule 
would warrant additional data retention for enforcement purposes. 

For example, we urge retention data sufficient to provide the following aggregated data reported to 
the Bureau and state regulators. We emphasize that these are examples and by no means an 
exhaustive list: 

• With respect to the ability-to-repay determination, the percentage of loan and borrowers 
for whom.- 

o a housing locality-based estimate is used; 
o housing expense is based on shared housing; 
o obligations are treated as joint obligations; 

o income and major financial obligations are not based on verification evidence 
alone; 

• With respect to all presumptions of unaffordablllty, the percentage of loans and borrowers.- 

o with loans made during a presumption of unaffordability (for short-term loans, 
broken out by first and second presumption period, and for longer-term loans, 
broken out by the reason for the presumption), and the reason the presumption 
was overcome (i.e., higher income or lower obligations); 
o with applications during a presumption period for which the presumption is not 
overcome; 

o under an exception to a presumption of unaffordability (broken out by the type of 
exception); 

o that are not covered by the rules (i.e., non-covered loans) during a presumption 
period. 

• With respect to loan performance, for each category of loan: 

o Late payments, delinquency, default, and charge-off rates, per loan and per 
borrower; 

o Stage at which multi-payment loans default and average amount collected at point 
of default; 

o Reborrowing rates, per loan and per borrower; 
o Failed payment rates, including failed payroll deductions; 
o Late fees, returned item fees, and any other penalty fees or charges imposed, 
o Vehicle repossessions; 
o Debt collection expenses; 
o Use of third-party debt collectors; 
o Lawsuits filed and judgments won; 

o Post-judgment remedies employed (i.e., wage or bank account garnishment); 
o Post-default and post-judgment interest imposed; 
o Debt sales. 
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16.3. The Bureau should provide a publicly accessible database and publish an annual report 
providing both national and state-based data. 

We urge the Bureau should create a searchable database by state and by lender that enables the public 
to examine key indicators, such as type of loans made and delinquency, default and reborrowing rates. 
Just as the consumer complaint database provides helpful information about industry trends and 
particular companies, so would aggregate data about the experience under the new rules and practices 
by particular lenders. 

In addition, the Bureau should use retained records and aggregated data reported by lenders to 
produce an annual report. This report will provide important transparency around the effectiveness of 
the rule and shed light on provisions of the rule that may need strengthening. Given the important role 
state regulation plays in the markets covered by the rule, state-level data should be included. 

17. THE PROHIBITION AGAINST EVASION MUST BE STRONGER: § 1041.19. 

17.1. Overview. 

Section 1041.19 proposes the following provision addressing evasion: 

"A lender must not take any action with the intent of evading the requirements of proposed 
part 1041." 

The Bureau explains that it is proposing the anti-evasion provision for two primary reasons. The first is 
to address future conduct taken with the intent to evade, which cannot always be anticipated. The 
Bureau notes that a broad anti-evasion also has the advantage of not adding additional provisions, and 
thus further complexity, to the rule. We support this general approach while urging that any clearly 
foreseeable evasions are most effectively addressed within the substantive provisions of the rule itself, 
even if it adds complexity; we have made several recommendations of specific provisions throughout 
these Comments. 

The second reason the Bureau offers is that anti-evasion measures are appropriate given the historical 
background of the markets for covered loans. We clearly support this rationale, as discussed in detail 
at 2.6 above. 

We have two primary recommendations to the evasion provision which we believe are necessary in 
order for it to achieve its aims: 

• First, we urge the Bureau to drop the "intent" requirement, as it risks gutting the entire 
provision. 

• Second, we urge the Bureau to revise several of the proposed illustrative examples and to 
provide additional ones to strengthen and clarify the standards determining what will be 
considered evasion. Among other concerns, it should be clear that, when considering shifts in 
lender practices to evade the rule, the relevant point in time should be the issuance of the 
SBREFA outline. 

We discuss each below. 
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17.2. An "intent" standard threatens to gut the anti-evasion provision. 


The Proposed Commentary elaborates on when an action is taken "with intent."^^® It provides: 

• The form, characterization, label, structure, or written documentation of the lender's action 
shall not be dispositive. 

• Rather, the "actual substance" of the lender's action, as well as other relevant facts and 
circumstance, will determine whether there is intent to evade. 

• If an action is taken "solely for legitimate business purposes," there is no intent to evade. 

• By contrast, if a consideration of all relevant facts and circumstances reveals the presence of a 
purpose that is not a legitimate business purpose, there may be intent to evade. 

• An action taken with the intent to evade may be knowing or reckless. 

• Fraud, deceit, or unlawful or illegitimate activity may be relevant to a finding of intent but are 
not a prerequisite to such finding. 

The Bureau notes that the "intent" provision has precedent in the CFTC's anti-evasion rules under 
Dodd-Frank. Despite the clarification in the Comments, we fear that a rule that focuses on "intent" will 
make it difficult for the Bureau to prove state of mind even when the impact and purpose of a practice 
are clear.Instead, we urge the Bureau to revise this provision to state: 

The provisions of this ruie shaii appiy to any person making, offering, or arranging covered 
loans or engaging in practices that evade the rules by any artifice, devise, or subterfuge. 

This proposal is similar to anti-evasion rules in state lending laws and captures the spirit of evasion 
without a direct requirement to prove "intent" or state of mind. 

17.3. Several examples provided, which would essentially condone evasive action, should be 
strengthened. 

The Bureau provides four illustrative, non-exhaustive examples that "may show" intent to evade.^^® 
While we appreciate the aim of these provisions, we have two significant concerns: (1) they represent 
evasive activity so foreseeable that it should be addressed within the specific provisions of the rule 
itself; and (2) they represent activity that is so clearly an evasion that they may suggest that anything 
less clearly evasion may not be. We take each example in turn: 


Proposed Comment 19-1. 

^^®The Bureau notes precedent for this "solely" approach in CFTC anti-evasion rules under Dodd-Frank. 

For example, FIOEPA's evasion clause requiring a "pattern or practice" of evasion was a difficult bar for 
standard for plaintiffs to establish. See, e.g., Cazares v. Household Finance Corp., 2005 WL 6418178 (C.D.Ca. July 
26, 2005). 

^^^5ee, e.g., Ala. Code § 5-18-4(c) ("[This Act applies] to any person who seeks to evade its application by any 
device, subterfuge, or pretense whatsoever including, but not thereby limiting the generality of the foregoing: 
The loan, forbearance, use or sale of credit (as guarantor, surety, endorser, comaker, or otherwise), money, 
insurance, goods or things in action; the use of collateral or related sales or purchases of goods or services or 
agreements to sell or purchase, whether real or pretended; and, receiving or charging compensation for goods or 
services, whether or not sold, delivered, or provided and the real or pretended negotiation, arrangement, or 
procurement of a loan through any use of activity of a third person, whether real or fictitious"). 

™ Proposed Comment 19-2. 
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• Example 1 provides that as a matter of course, after issuance of the final rule, the lender begins 
offering a monetary or non-monetary incentive (e.g., the opportunity to skip payment) to 
obtain a leveraged payment mechanism or vehicle title after 72 hours. Prior to issuance of the 
rule, the lender took the leveraged payment mechanism or vehicle title at origination. 

This clearly foreseeable evasion concern should be addressed within the substantive provisions, as 
discussed at section 4.4 above. 

If the Bureau does not change the 72-hour provision, it should add another evasion example for 
financial institutions and open-end lenders that unilaterally change the terms of an account—either the 
credit account or the deposit account—after 72 hours to add a wage assignment, automatic transfers, 
or other leveraged payment mechanism. 

This example raises an additional broader concern: The relevant timeline for a shift in the lender's 
practices should not be issuance of the final rule. It should be the issuance of the SBREFA outline. This 
approach would be consistent with an "all facts and circumstances" approach, given that the direction 
of the Bureau's rule was clear at that point, and a shift after that point in time is certainly a relevant 
fact or circumstance. The Bureau should also make clear, generally, that an evasion does not have to 
represent a change in a lender's practice, as new entrants may enter the market evading the rule from 
the start. 

We support the Bureau's suggestion that obtaining personal property at origination and then releasing 
it in exchange for a leveraged payment mechanism or vehicle title after origination would be an 
evasion.Again, this should be addressed in the rule itself by broadening the scope (i.e., by covering 
all loans if the lender has a policy or practice of offering an incentive for providing a leveraged payment 
mechanism or vehicle title). 

• Example 2 is a covered 14-day balloon loan for which the contract provides for a recurring late 
fee, equal to the lender's rollover fee, as a remedy, automatically triggered in the event of a 
consumer's delinquency. The lender doesn't attempt to collect on the loan other than the late 
fee for 90 days and also gives non-delinquent consumers who express an inability to repay the 
principal the option of paying the penalty fee. 

The Bureau asks whether it should modify the definition of loan sequence or covered longer-term loan 
to address this example. We do recommend such modification, as described at 3.5 above. If the 
Bureau does not modify the definition, we support this as an example of evasion but recommend 
strengthening it by eliminating the assumption that the delinquency fee is the same as the rollover fee, 
as it could be slightly or substantially different than the rollover fee and this would still appear to be 
evasion. In addition, the Bureau should emphasize that a scenario could lack other elements in this 
example and still be evasion. 

• Example 3 is a 60-day loan with four payments due every 15 days with a leveraged payment 
mechanism and a total cost of credit of less than 36% but a penalty rate of 360 per annum 
(more than 10 times the contract rate). The scenario is otherwise like Example 2; in addition, 
the lender did not include the penalty rate prior the issuance of the final rule. 


™ 81 Fed Reg. at 48113, n.914. 
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The Bureau solicits comment on whether it should address this concern by modifying the existing 
definition of covered loan. We recommend the rule provide that the total cost of credit must include 
the penalty rate if the lender reasonably expects that a significant number of borrowers will trigger the 
penalty rate. 

If the Bureau retains this example, the Bureau should use a far lower penalty rate for this example- 
one 10% more than the contract rate; again make clear that not all of these elements need be present; 
and make the relevant point of comparison not prior to issuance of the final rule but prior to the 
SBREFA outline. 

• Example 4 provides that as a matter of policy and practice, after one ACH for the full amount is 
returned for insufficient funds, the lender makes a second transfer the next day for $1.00. If it 
succeeds, the lender immediately splits the full payment in two and makes them at the same 
time, resulting in two NSFs in the vast majority of cases. This policy and practice began shortly 
prior to the effective date of the rule; before that time, the lender re-presented for the full 
amount. 

As discussed in detail in our discussion of § 1041.14, the proposed prohibition on initiating payment 
transfers from a consumer's account after two consecutive failed payment transfers is insufficient to 
protect consumers and prevent evasion. We urge the Bureau to strengthen the proposed prohibition 
by prohibiting the initiation of further payment transfers after any previous failed attempt; see section 
13. This modification is warranted by the Bureau's payments research and greatly simplifies the 
proposed protection. 

Specific rules are better in this situation than reliance on the anti-evasion provision. But if the Bureau 
permits the failed payment transfer count to be reset by a re-initiated or smaller payment, it should 
add an example of an evasion such as this: 

• The consumer's regularly scheduled $100 payment transfer fails. The lender re-initiates the 
transfer for $20 and is able to collect that $20. The next regularly scheduled payment of $100 
also fails. The lender continues to use the leveraged payment mechanism without complying 
with § 1041.14 or § 1041.15. 

17.4. Additional examples of evasion should be provided. 

We appreciate that the Bureau emphasizes that the list of examples is not exhaustive and that, in 
particular, other loan contract structures, like those containing other types of extraordinary remedies 
or with deferred interest rates, could cause similar concerns.^'*^ 

In addition, the Bureau should make clear that it will pay special attention to other industries to which 
lenders have already indicated their intent to expand or migrate—including, at a minimum, pawn, rent- 
to-own, and any high-cost installment loans not covered by the final rule—for evidence that the 
lenders are evading this rule by shifting similar debt trap, unaffordable lending practices to those 
products. 


Fed. Reg. at 48114. 
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Generally, as discussed throughout our comments, we recommend addressing clearly foreseeable 
evasions by modifying the substantive provisions of the rule themselves. To the extent the Bureau does 
not adopt those recommendations, we urge that it provide examples in the anti-evasion Comments 
aimed at preventing those evasions, in addition to those we note in section 17.3 above. In particular, 
we urge that it address: 

1. Avoiding the scope in its entirety: 

a. Claiming the loan is a retail installment sale, potentially using kiosks in stores for 
borrowers to purchase products that are either worthless or overpriced, or are 
offered by unrelated third parties. This "product" could even be a prepaid card, 
whereby the consumer buys money on credit. 

b. Claiming the loan is a sale, lease, or service, with cash back. 

c. "Grandfathering in" longer-term lines of credit by establishing them before the 
effective date of the rule. 

d. Offering faux "credit cards," including those that can be used for purchases of 
items, as well as cash advances (see section 4.7.1 above). 

e. Claiming that the loan is a pawn of an item that is worth less than the amount of 
the loan (see section 4.7.2 above). 

f. Claiming that a loan given to an individual, secured by access to the individual's 
personal bank account, wages or vehicle, is being made for business purposes (see 
section 4.10.3 above). 

g. Claiming that any loan to a consumer who is a student is a private education loan 
(see section 4.7.4 above). 

h. Requiring or providing a borrower incentive to provide a power of attorney that 
would allow the lender to take a security interest in a vehicle at a later date. 

2. Evading the abiiity-to-repay determination requirements: 

a. Misrepresenting recurring utility costs; for example, obtaining borrower statement 
that borrower will cancel her cable service after taking out the loan; 

b. Renting out co-signers, whereby the lender establishes an affiliated third-party that 
serves as a guarantor on the loan, in exchange for a fee from the borrower. 

3. Evading the flipping restrictions appiicabie to short-term ioans and ionger-term baiioon 
ioans: 

a. Evading coverage as a longer-term balloon payment loan by charging a balloon 
payment falling narrowly outside the definition of balloon payment (see 3.2 
above). 

b. Shifting a portfolio to short-term open-end loans that function as closed-end loans 
(see 8.11 above). 

c. Styling rollovers as advances on a credit line that must be repaid within 45 days. 

d. Setting minimum payments on the credit line that do not reduce principal. 

e. Avoiding the rules for longer-term balloon loans by requiring that an open-end 
advance be repaid before a new advance may be taken out, or by requiring the 
advance be repaid in full at some point. 

4. Evading the provisions for short-term ioans by shifting to ionger-term ioans: 

a. Using statutes they generally have not used before to offer products unrelated to 
the intent of the state legislature, for example, making payday loans under a 
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mortgage statute (OH) or under a credit card statute (IL Financial Services 
Development Act). 


5. Evading the protections for ionger-term exemption ioans: 

a. Using aggressive debt collection tactics to push the default rates below 5% on 
longer-term exemption loans under § 1041.12. 

Again, we emphasize that many of the above examples are only needed if the Bureau does not modify 
substantive provisions of the rule as we recommend. See additional discussion of payday lender 
evasion tactics at 2.6 above. 

17.5. The example of what is not intent to evade is overly broad. 

The example the Bureau provides of what is not intent to evade is making a 30-day loan product prior 
to the effective date and, as of the effective date, moving to a 46-day loan and utilizing one of the 
longer-term exemptions.^"*^ We would urge the Bureau to modify this example so that the second loan 
is a PAL loan, the costs of which are clearly defined, rather than any longer-term exemption loan no 
matter how questionable the terms may be (for example, an origination fee exceeding $50 on a 
relatively small, relatively short-term term longer-term loan). 

18. THE PROPOSED SEVERABILITY PROVISION IS IMPORTANT AND APPROPRIATE: § 1041.20. 

We strongly support the rule's proposed severability provision: "The provisions of this rule are 
separate and severable from one another. If any provision is stayed or determined to be invalid, it is 
the Bureau's intention that the remaining provisions shall continue to be in effect." 

The proposed rule is critical to protect consumers from harm. Should certain provisions be stayed or 
ruled invalid, there are others that would still provide substantial needed protection to consumers. 

19. THE BENEFITS OF THE PROPOSED RULE FAR OUTWEIGH ITS COSTS (Dodd-Frank Act 
Section 1022(b)(2) Analysis). 

19.1. Overview. 

The Bureau's cost/benefit analysis required under Dodd-Frank § 1022(b)(2) thoroughly demonstrates 
that the benefits of the proposed rule far outweigh the costs. The Bureau solicits comment on its 
preliminary analysis, and we offer some observations, noted here and discussed further below. 

First, access is most appropriately construed broadly. Households with lower credit scores are served 
by a range of credit products. Unaffordable payday and vehicle title loans generate their own demand 
rather than meeting consumers' credit needs. And the 90 million Americans living in states without 
payday lending deal with cash shortfalls without unaffordable payday loans and the harms they cause. 


Proposed Comment 19-3. 

This section requires the Bureau to assess the potential benefits and costs to consumers and covered persons, 
including (1) potential reduction in access "to consumer financial products and services," (2) impact on depository 
institutions and credit unions with $10 billion or less in total assets, and (3) impact on consumers in rural areas. 
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Second, the proposed underwriting requirements, with our proposed recommendations, are not too 
costly to be feasible. 

Finally, some statements the Bureau makes in the cost/benefit analysis reinforce the need to 
strengthen the rule. 

19.2. "Access" Is Most Appropriately Construed Broadly. 

The Bureau is required to consider the potential reduction in access to "consumer financial products 
and services." "Access" is appropriately construed broadly—not as access to covered payday and car 
title loans, but to all forms of credit used by consumers likely to use payday and car title loans. 

19.2.1. Households with Lower Credit Scores Are Served by a Range of Credit Products. 

A review of the credit market for households with lower credit scores shows that they are 
predominantly served by other credit not covered by this rule—all of which borrowers are more likely 
to have the ability to repay than the extremely high-cost products covered by this rule.^"*'* 

Credit cards are the dominant one. After a temporary constriction in this market following the financial 
meltdown, new subprime credit card accounts have increased every year since 2009. They surged in 
2015, with more than 10 million new cards issued to subprime borrowers, up 25 percent from a year 
earlier.^"*^ In total, subprime consumers have 176 million credit card accounts.Aggregate subprime 
and deep-subprime credit card limits increased in the first half on 2016 to their highest point in five 
years, totaling $6.4 billion. 

Subprime credit cards cost a fraction of the cost of a payday or car title loan. Most studies show that at 
least half of borrowers have at least one credit card, and often multiple cards. One study found that of 
payday borrowers that had a credit card, two-thirds had substantial unused availability remaining on 
their credit cards on the day that they took out a payday loan.^^® To the extent subprime borrowers 
lack availability on a credit card, that is not an indication that subprime borrowers do not have access 


Several of the points that follow were included in an op-ed by Mike Calhoun, CRL President, to the Washington 
Post, "Think there's no good alternative to payday loans? Think again," June 29, 2016. 

http://fortune.eom/2016/05/20/americans-credit-card-debt-is-set-to-hit-l-trillion-this-year/. Subprime credit 
cards increasing: http://www.wsj.eom/articles/u-s-household-debt-rose-35-billion-to-12-3-trillion-1470754800 
"Among people with credit scores between 620 and 660, the share that had a credit card rose to 58.8% in 2015 
from a low of 54.3% in 2013. Among those with scores below 620, the number of people with a credit card 
increased to 50% from a low of 45.6% two years ago. Both figures for 2015 are the highest since 2008." 

CFPB, The Consumer Credit Card Market (2015), http://files.consumerfinance.gOv/f/201512 cfpb report-the- 
consumer-credit-card-market.pdf . Figure 4 at 33 shows 630 million total credit card accounts, while the report 
notes that 28% of total credit card accounts are held by consumers with subprime scores, at 34. 

Experian Credit Cornerstone, Sept. 22, 2016. 

CRL, Shark-Free Waters at n.l5 (citing Sumit, Argawal, Paige Marta Skiba, and Jeremy Tobacman. "Payday 
Loans and Credit Cards: New Liquidity and Credit Scoring Puzzles?" The American Economic Review, Papers and 
Proceedings, 99(2) (2009): 412-17). The study matched administrative dataset of payday and credit cards. This 
study excluded payday loan applicants who did not receive a payday loan. The Bureau cites research finding that 
80% of applicants lack available credit on a credit card; this figure both those who received a payday loan and 
those who didn't, and it includes applicants with no credit card. 81 Fed. Reg. at 47921. 
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to credit generally, but an indication that they are struggling to repay even the much lower-cost debt 
they already carry. 


Federally insured depositories are another source of credit for subprime borrowers. As the Bureau 
notes, 700 federal credit unions participate in the National Credit Union Administration's "payday 
alternative loan" program, making loans up to $1,000 lasting up to six months long. And banks and 
credit unions originated 3.8 million installment loans to non-prime consumers (credit scores below 660) 
in 2015.A study has found that approximately 65% of payday borrowers with credit union accounts 
had available liquidity in their accounts (checking and savings) and/or on an unused line of credit,^^° 
representing average extra interest paid of $88 over six and a half months. 


Pawn loans also serve a significant portion of the subprime market. While they pose concerns about 
harms to borrowers as well, (1) they are typically significantly less expensive than payday loans; and (2) 
there is an exit strategy if the borrower can't repay. The lender keeps the pawned item, and the 
borrower walks away, owing nothing further. There are more than 11,000 pawn storefronts 
nationwide^^^ with more than 30 million customers. 


A number of other sources of liquidity are becoming more prevalent to help cash strapped consumers. 
These included employer and non-profit employer-based emergency loan programs,^^'^ loans from 
religious institutions,^^^ and extended payment plans from suppliers of consumer services such as utility 
and telecommunication companies.Reputable national credit counseling agencies can also be 
helpful in contacting creditors and arranging for extended payments at lower interest rates. 
Additionally, a growing list of local nonprofits and community centers offer emergency debt counseling 
and financing assistance for such items as rent, transportation, and utilities. 


Importantly, payday loan borrowers are not typically among the nation's "unbanked" consumers, as lenders 
typically require that they have a checking account from which the lender can extract payment. 

Some banks and credit unions offer reasonably priced overdraft lines of credit made available to account 
holders in good standing with rates in the 13 to 19% range. For those account holders that don't qualify, some 
institutions will make available alternative payday lines of credit (APLOCs) for emergency purposes with slightly 
higher rates and also charging an upfront fee. Good repayment history on an APLOC can move an account holder 
to the less expensive overdraft line of credit. E.g., Genesee Co-op Federal Credit Union: 
http://www.genesee.coop/overdraft-line-of-credit and http://www.genesee.coop/alternative-pavdav-line-of- 
credit-aploc 

Susan Payne Carter, Paige Marta Skiba, and Jeremy Tobacman. Pecuniary Mistakes: Payday Borrowing by 
Credit Union Members, Pension Research Council WP 2010-32, (2010). 

http://www.consumerfinance.gov/policv-compliance/rulemaking/rules-under-development/notice-proposed- 

rulemaking-payday-vehicle-title-and-certa in-high-cost-installment-loans/ . 

https://www.nationalpawnbrokers.org/about/pawn-industrv-faqs/ . 

See, e.g., the Community Loan Center of Dallas, a CDFI that provides funding and support for local employers 
for making responsible emergency loans to employees of up to $1000 for 12 month at 18%. 
http://www.clcofdallas.org/. 

See "Churches step in with alternative to high-interest, small-dollar lending industry," Washington Post, 

January 9, 2015. Available at: https://www.washingtonpost.eom/news/get-there/wp/2015/01/09/churches-step- 
in-with-alternative-to-high-interest-small-dollar-lending-industry/. 

See, e.g., payment plans available from Consumers Energy: 
https://www.consumersenergv.com/uploadedFiles/CEWEB/SFIARED/AssistancePrograms.pdf 

For the types of services that are offered, see https://www.nfcc.org/. 

See Nerdwallet website at https://www.nerdwallet.com/pavdav-loan- 
alternatives?page=l&sort kev=loan amount. 
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19.2.2. Unaffordable payday and vehicle title loans generate their own demand rather 
than meeting consumers' credit needs. 

In evaluating the credit landscape for subprime borrowers, it is important to keep in mind that payday 
and vehicle title loans do not typically provide new credit; they just flip previous unaffordable payday 
and vehicle title loans. As the Bureau finds, more than four in five short-term payday and vehicle title 
loans—85 percent of each—are reborrowed within 30 days of the previous loan. In other words, these 
products generate their own demand; the business model is built on creating a debt trap, not meeting 
credit needs. 

19.2.3. The 90 million Americans living in states without payday lending deal with cash 
shortfalls without unaffordable payday loans and the harms they cause. 

The Bureau's cost/benefit analysis describes what it characterizes as potential harms to borrowers 
from not being able to access a covered loan, while noting briefly how some consumers handle 
financial shortfalls in lieu of taking out a payday loan.^^® We urge this analysis be bolstered by further 
discussion of the demonstrated benefits brought by the absence of unaffordable payday loans. 

A comprehensive cost/benefit analysis should include full consideration of the benefits reported for 
those who are already protected from the harms the Bureau aims to address, as well as the credit 
products those consumers access. More than 90 million Americans live in states where high-cost 
payday lending is prohibited. They are not harmed by unaffordable payday loans.^®° And they are 
served by a range of other credit products and non-credit strategies. Further, former payday 
borrowers living in states where payday lending is now illegal report being better off with the absence 
of payday lending. 

A North Carolina Commissioner of Banks study, following the exit of payday lenders from that state, 
studied how low- and moderate-income consumers in the state dealt with financial hardships. It 
found that the absence of payday lending had no significant impact on the availability of credit in North 
Carolina and identified an array of financial options that low- and moderate-income consumers used, 
including credit cards and/or cash advances, which 62% used.^®^ The study also conducted focus 
groups of former payday borrowers, the large majority of which reported that the absence of payday 
lending had had a positive impact on their household. 


™ 81 Fed. Reg. at 48129, 48141. 

In states that restricted payday lending, the vast majority (95%) of "would-be borrowers" chose not to use 
payday loans in any form (including online and storefront options). The Pew Charitable Trusts, Payday Lending in 
America: Who Borrows, Where They Borrow, and Why, July 2012. 

CRL, Shark-Free Waters at 10 et. seq., from which the ensuing discussion of studies following the departure of 
payday lenders from a state is largely drawn. 

Center for Community Capital, University of North Carolina at Chapel Flill, North Carolina Consumers after 
Payday Lending: Attitudes and Experiences with Credit Options, Prepared for the North Carolina Commissioner of 
Banks, Nov 2007. http://ccc.sites.unc.edu/files/2013/08/NC After Payday.pdf 

Id. at 6 (21% reported using credit cards/cash advances; 30% reported assistance from friends and family). 

Id. 
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Seven years after Arkansas began enforcing its constitutional usury cap of 17% against payday lenders, 
100 former payday borrowers were surveyed. They reported that they use credit cards (21%), pawn 
(19%), and loans from banks or credit unions (12%), as well as build savings (14%), increase income 
(12%), and use financial assistance from friends and family (36%) to deal with shortfalls.^®® And they 
too report that they are better off without payday loans. 

A recent study on consumer borrowing after payday lending was prohibited in several states found that 
reductions in the number of payday borrowers were offset by increases in the number of pawn shop 
borrowers.^®^ The authors state that this is likely a result of former payday borrowers switching to 
pawnshop borrowing as a substitute credit product. 

A recent paper examines the substitution of fringe (payday) loans with less costly mainstream credit 
after the passage of the Military Lending Act (MLA), which made certain loans to the military over 36% 
illegal. The paper showed that likely military borrowers showed increased access to credit card 
borrowing after the restrictions placed on payday lending by the MLA. Credit limits increased by an 
average of 17-25% on total credit card accounts following passage of the MLA.^®® 

Further, several academic studies find evidence of financial harm to consumers when comparing those 
consumers that reside in locations that have access to payday loans versus those that do not. For a 
complete discussion of those studies, see CRL's recent research brief.^®® 

We note that the Bureau's discussion of studies on the costs and benefits of payday loans notes that 
the studies generally find that access leaves borrowers worse off, while access may benefit consumers 
in certain circumstances, like an unusual dip income or spike in expenses. 

CRL has investigated the claim that a payday loan benefits consumers in such circumstances. We use 
average annual frequencies of dips and spikes in both income and expenses, based on evidence for low 
and moderate income households from the U.S. Financial diaries (USFD) study,^^^ and model expected 
volatility for three income levels: $25,000, $31,000, and $40,000.^^^ The model calculates the 


Covington, Meredith, and Jennifer Johnson, Into the Light: A Survey of Arkansas Borrowers Seven Years after 
State Supreme Court Bans Usury Payday Lending Rates, Southern Bancorp Community Partners, April 2016. 
http://southernpartners.org/assets/sbcp policv-points-vol-43-pavdav-lending 20160628.pdf . 

^®® Id. Indeed, payday borrowers also frequently turn friends and family for help ultimately pay off their payday 
loans, but in worse financial condition than they were before the payday loan. Pew Charitable Trusts, Payday 
Lending America: Who Borrows, Where They Borrow, and Why, July 2013, 

http://www.pewtrusts. 0 rg/~/media/legacv/uploadedfiles/pcs assets/2012/pewpavdavlendingreportpdf.pdf . 

Neil Bhutta, Jacob Goldin, and Tatiana Flomonoff. Consumer Borrowing After Payday Loan Bans, July 13, 2016. 
(Note: the states studied were Arizona, Montana, and New Flampshire.) For further discussion of this paper, see 
Shark-Free Waters at 4. 

Roman Galperin and Kaili Maricio. Tough Times Borrowing: Effects of Fringe Lending Regulation on Credit 
Standing, Search, and Access, April 2016. 

CRL, Shark Free Waters at 5-6. 

™ 81 Fed. Reg. at 48131. 

Morduch, Jonathan and Anthony Flannagan. 2015. Income Gains and Month-to-Month Income Volatility: 
household evidence from the US Financial Diaries. US Financial Diaries Project. 

https://www.stlouisfed.Org/~/media/Files/PDFs/Communitv%20Development/Econ%20Mobilitv/Sessions/Mordu 

chPaper508.pdf . 

In the detailed recording of monthiv household finances for 244 households, USFD found that, on average, 
these households experienced 2.5 months out of 12 when income fell bv more than 25% of average and 2.6 
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probability that a consumer that takes a $500 loan in Month 1 because of a dip in income or spike in 
expenses (or both) recovers over the following two month period/^^ Generally, we find that the 
probability is low of recovering by the end of Month 3 from an income dip or expense spike that occurs 
in Month 1, and that the loan merely exacerbates illiquidity by the end of the three month period, 
despite providing a cash flow boost in Month 1. 

Consumers across the three income groups who are in an income/expense combination where they 
take a loan have a very high probability of experiencing negative cumulative cash flow in both Months 2 
and 3, ranging from 77% to 47% (lowest income level to highest). Alternatively, the probability of 
having positive cumulative cash flow for both Month 2 and 3 is very low ranging from 9% to 33% 

(lowest income level to highest). Even if one reduces the assumed level of expenses by 10%, the 
probabilities of negative cumulative cash flow in both Months 2 and 3 are still substantial, particularly 
for the $25,000 and $35,000 income level. With reduced expenses, the probability of experiencing 
negative cumulative cash flow in both Months 2 and 3 was 47% for the lowest income level, 30% for 
the middle income level, and 18% for the highest income level. 

Further, at Appendix B to these comments, we provide CRL's previously published critiques of several 
research papers suggesting benefits of payday loans. 

19.3. The Proposed Underwriting Requirements, With Our Recommended Enhancements, Are 
Not Too Costly to Be Feasible. 

First, it is clear that the proposed underwriting requirements are reasonable and not cost-prohibitive. 
After initial set-up costs, which the Bureau does not project to be cost-prohibitive, the Bureau 
estimates that a fully automated ability-to-repay determination, which is has designed the rule to 
permit lenders to do, would take "essentially no time." Dollar costs would include $0.50 for a report 
from a registered information system; $0.55-$2.00 for a specialty credit report including a housing 
estimate; and additional small cost for lenders relying on an electronic service to gather verification 
evidence for income (like checking account or payroll records). While we urge that these requirements 


months when income rose more than 25% of average. They also looked at expense volatility and found that, on 
average, households experienced three months where expenses fell more than 25% below average and two 
months where expenses rose by more than 25% of average. CRL used this reported frequency of "spikes" and 
"dips" in monthly income and expenses to model the probabilities of various three sequential month 
combinations of income (spike = 125%, dip= 75%, and average= 100%) and expenses (spike dip, average, same 
ratios) for a household, assuming independence between the three levels of income and three levels of expenses 
for any one month and also between months. This results in 729 different combinations with associated 
probabilities of occurrence. We then used these combinations to derive three consecutive monthly cash flows for 
three different household average annual income levels, $25,000, $31,000, and $40,000. Matched levels of 
limited expenses (including housing, food, and transportation) were taken from the BLS Consumer Expense 
Survey for the income buckets associated with each of the three income levels. Two levels of limited expenses 
were modeled: 100% and 90%. 

For purposes of the model, in the interest of isolating loans taken in response to an income dip or expense 
spike, we assume that if a consumer is in a 3 month income/expense combination where there is a dip in income 
or a spike in expenses (or both) in Month 1, he/she will take out a $500 balloon loan in Month 1. The 
income/expense combinations that do not meet these criteria are eliminated from the rest of the analysis. The 
loan is assumed to have a fee of $15/100 ($75 total). Consumer receives $500 loan proceeds in Month 1 and pays 
back $500 loan plus the $75 fee in Month 2. While we use a $500 loan, a $350 loan would not significantly impact 
these findings, as the only impact would be the difference in the fee on the two loans—about $26. 
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be strengthened in certain respects, our recommended changes would still permit a largely automated 
underwriting process. Further, fintech companies have shown eagerness to develop solutions that will 
streamline compliance. 

Moreover, as the Bureau notes, the reduction in defaults that would be expected from making a 
reasonable ability-to-repay determination should significantly offset the added costs of making that 
determination. We note our recommendations aimed at ensuring the rule does in fact result in a 
significant reduction in defaults at section 7 above. 

19.4. Some Statements in the Cost/Benefit Analysis Reinforce the Need to Strengthen the Rule. 

Some of the Bureau's statements in the cost/benefit analysis seem to acknowledge the ways in which 
lenders may try to evade the intent the rule, reinforcing the need to strengthen it. 

With respect to scope, the analysis notes that lenders may defer selling credit insurance until after 72 
hours to keep the total cost of credit at the outset at below 36%.^^'* This supports including credit 
insurance regardless of when it is sold. See 3.9 above. 

With respect to the upfront ability-to-repay determination, the Bureau notes that, had it not proposed 
a short-term exemption, "borrowers would not have the benefit of the step-down in loan size across a 
loan sequence of loans, which the Bureau believes will reduce the likelihood that borrowers will default 
on their covered short-term loans."^^^ An ability-to-repay determination should better designed to 
prevent default than a series of three loans with no clear correlation to the financial circumstances of 
the borrower. This concern supports less lender discretion in the upfront ability-to-repay 
determination requirements and a requirement that defaults be low in the absolute. 

With respect to the presumptions framework in the short-term space, the Bureau's discussion on the 
impact of the rule on loan volume notes: "If borrowers who currently take out these long sequences 
would respond to the sequences being cut short by returning to borrow again as soon as they can [i.e., 
31 days later], the impact of the reborrowing restrictions on loan volume would be less."^^® This 
recognizes that presumptions of unaffordability can be avoided by delaying the new loan until shortly 
following the 30-day period, supporting the appropriateness of a 60-day over a 30-day presumption 
period. 

With respect to moving borrowers from a balloon loan into to longer-term non-balloon loan, the 
Bureau states that the presumption of unaffordability will rarely be triggered given the exception for 
smaller payments: "This situation is unlikely to occur frequently, as a covered longer-term loan would 
normally have payments that are substantially smaller than the payment for a covered short-term loan 
or the balloon payment of a covered longer-term balloon-payment loan." This exception, which the 
Bureau acknowledges here would swallow the presumptions rule, poses undue risk of substantial harm, 
encouraging bait and switch of borrowers using unaffordable balloon loans; see section 11 above. 

Finally, with respect to longer-term loans more generally, the Bureau makes several statements or 
assumptions about the future longer-term loan market. The Bureau notes that lenders may adjust 


^^'*81 Fed. Reg. at 48139. 
^^=81 Fed. Reg. at 48149. 
^^®81 Fed. Reg. at 48121. 
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their product mix to ionger-term ioans, which may reduce harm because ionger-term ioans are (1) 
more predictabie and (2) "uitimate repayment is more iikeiy." it notes that "borrowers may be iess 
iikeiy to end up in a ioan that is substantiaiiy more expensive than they anticipated." We refer to our 
discussions noting that evidence suggests tomorrow's ionger-term market wiii iook different from 
today's (section 2.5.5); that extraordinariiy high interest rates have not historicaiiy been sanctioned on 
ionger-term ioans (section 2.5.1); how ionger ioans can create deeper debt traps than short-term ioans 
(sections 10.2 and 10.3); that income and expense voiatiiity pose greater chaiienges on these ioans 
(section 10.4); and our concerns about seriai refinances of ionger-term ioans (section 11). in iight of 
the observations made in those discussions, we fear the Bureau's statements here are unwarranted, 
and that stronger upfront underwriting and restrictions on refinancings and defauits are criticai to a 
ruie that prevents abusive and unfair practices with respect to ionger-term ioans. 

20. THE RULE SHOULD MAKE CLEAR THAT OFFERING OR COLLECTING A LOAN IN VIOLATION 
OF STATE LAW IS AN UNFAIR, DECEPTIVE, AND ABUSIVE PRACTICE. 

As noted at section 2.4.1, a substantiai number of states with have strong iaws in piace to protect their 
residents from the harm of unaffordabie payday and vehicie titie ioans, inciuding usury iimits. These 
states can and do enforce their iaws with actions that have resuited in miiiions of doiiars of debt reiief 
and restitution.^^^ But, as the Bureau notes and as discussed at 2.6.2, payday ienders expioit ioophoies 
in state iaws or simpiy disregard state iaws aitogether. And as the Bureau has recognized through 
enforcement action, it has an important roie to piay to heip prevent that from happening. 

The Bureau expiicitiy recognizes in the proposai that state usury iimits are more protective of 
consumers than the Bureau's proposed ruie.^^* Whiie the Bureau does not have authority to enact a 
usury cap, it does have authority to prevent ienders from vioiating stronger state ievei protections and 
making iiiegai ioans. Even in states that do not have strong iaws, iicensing requirements generaiiy 
appiy to non-depository ienders and other iimits may appiy. Uniicensed ioans are uniawfui and may be 
void or uncoiiectibie under state iaw. 

The CFPB shouid protect consumers from iiiegai ioans and strengthen the enforceabiiity of state iaws 
by deciaring in this ruie that offering, coiiecting, making, or faciiitating ioans that vioiate state usury, 
iicensing, or other consumer protection iaws is an unfair, deceptive, and abusive act or practice. By 
making such vioiations a vioiation of federai iaw, CFPB wiii offer states additionai, and stronger, toois to 
crack down on iiiegai iending and effectiveiy enforce their iaws, inciuding stronger penaities than state 
iaws provide. 

This provision wouid be consistent with enforcement actions recentiy taken by the CFPB, particuiariy in 
the CashCaii case, where a judge recentiy affirmed the Bureau's position that the coiiection and 
servicing of ioans made in vioiation of state usury and iicensing iaws, which are thus uncoiiectabie or 
void under state iaw, is a UDAAP vioiation. 


See CRL, Ending the Cycle of Evasion, supra. 

™ The Bureau, of course, iacks the authority to estabiish a usury limit. 

™ For further discussion of this and other issues of particular importance in states without payday lending, see 
Letter from groups from 13 states without payday lending to CFPB, May 24, 2016, available at 
http://www.neweconomvnvc.org/2016/04/news-release-new-economv-proiect-allies-urge-cfpb-issue-strong- 

payday-lending-rule/. 

CFPB V. CashCall, 2016 WL 4820635 (C.D. Cal. Aug. 31, 2016). 
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21. THE EFFECTIVE DATE SHOULD BE REDUCED TO 12 MONTHS. 


The Bureau has proposed an effective date for the rule of, generally, 15 months after publication of the 
final rule in the Federal Register. We appreciate that the Bureau aims to balance providing consumers 
with needed protection while giving covered persons adequate time to comply with all the rule. 

We urge the Bureau to shorten this effective date to 12 months, in light of the urgent need for 
protection from the abusive and unfair practices the rule addresses. One year is a reasonable period of 
time within which to expect lenders to be compliant. 

We also urge the Bureau not to grandfather open-end lines of credit opened prior to the effective date. 
Any new advances taken after the effective date should be fully covered by the rules. Otherwise, 
lenders may rush to open credit lines before the effective date to evade the rules. Lenders typically 
retain the right to amend the terms of open-end credit lines, and certainly the right to close them, and 
they can easily conform their credit lines to the rule's requirements just as other lenders can. 

22. CONCLUSION 

We appreciate the challenge presented by the task before the Bureau and the great efforts CFPB is 
making to protect consumers. The Bureau's proposed rule takes the right fundamental approach, but 
we urge significant changes in order to ensure the rule prevents the unfair and abusive practices it 
identifies. Many of our recommendations are rooted in efforts to prevent evasion by an industry with a 
rich history of evasive practices. We thank the Bureau for its consideration of our comments; we would 
be happy to discuss them further. 

APPENDICES : 

APPENDIX A: Individual Borrower Experiences with Payday and Car Title Loans 

APPENDIX B: Critiques of Selected Payday Lending Studies by Center for Responsible Lending 

APPENDIX C: CRL, CFA, NCLC Research Addressing Payday and Vehicle Title Lending, 1998-present 
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